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Developments in the PRC’s Employment Laws in 2007 

2007 was a landmark year for employment law in the 
People’s Republic of China (“PRC”). With the prom-
ulgation of an unprecedented number of national 
laws, regulations, and rules, employment law in the 
PRC is rapidly evolving. Most importantly, the Na-
tional People’s Congress (“NPC”) passed a trilogy 
of new laws: the Employment Contracts Law,1 the 
Employment Promotion Law, and the Labor Dispute 
Mediation and Arbitration Law. The State Council is-
sued regulations, including the Rules on Employees’ 
Annual Leave and amendments and restatements of 
the Decision on National Holidays and Commemo-
ration Days. Local municipal and provincial imple-
menting regulations give more detailed effect to the 
national Law for the Protection against Women2 by 
clarifying the right of female employees to be free 
from sexual harassment in the workplace and defi n-
ing conduct that constitutes “sexual harassment.”3 
Further, ministry-level rules have changed the cir-
cumstances in which PRC employees may be eligi-
ble for equity-based compensation. Together, these 
measures that were introduced in 2007 create new 
rights for employees and corresponding obligations 
for employers. As such, it is incumbent upon em-
ployers to understand the new measures in order to 
revise employment practices and keep step with the 
brisk pace of change in employment law in the PRC.

The Employment Promotion Law

As its name suggests, the Employment Promotion 
Law, which came into effect on January 1, 2008 
(“EPL”), aims to improve and increase employment 
opportunities as a way to increase social stability. 
The EPL represents the PRC government’s most 

sweeping attempt to date to curtail discrimination 
in hiring practices. The EPL emphasizes the obliga-
tion of the government, employers and society to 
endeavor to increase employment in general in the 
PRC. Unlike the Labor Law of the People’s Republic 
of China, which took effect on January 1, 1995 (“PRC 
Labor Law”) and called merely for equality in hiring 
practices in general terms, the EPL provides greater 
specifi city in its dictates for employers.4 

The EPL declares that “workers shall be entitled to 
the right of equal employment” and seeks to protect 
employees against discrimination on the basis of 
ethnicity, race, sex, religion, etc.”5 Notably, though 
age was included as a protected category in a draft 
of the law, it was excluded from the fi nal text, and is 
therefore not a protected category in the PRC.

At fi rst glance, the EPL is hardly unique as many 
countries around the world have long had anti-dis-
crimination laws in force; yet the EPL also contains 
provisions which address discrimination that is spe-
cifi c to the PRC. For example, discrimination is par-
ticularly prevalent against infectious disease carri-
ers, such as Hepatitis B carriers, who are otherwise 
healthy and able to work. According to some reports, 
there are currently 120 million Hepatitis B carriers in 
China – nearly 10% of the population.6 Employers 
frequently ask potential hires, or even administer 
tests, to see if candidates are infected, denying jobs 
to those who are. Article 30 of the EPL forbids the 
rejection of an otherwise qualifi ed candidate simply 
because he/she is a carrier of an infectious disease, 
although exemptions for certain industries exist.7
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The EPL also prohibits discrimination against mi-
grant workers.8 Millions of workers have migrated in 
recent years from rural areas to the urban areas in 
search of jobs, exacerbating the occurrence of dis-
crimination on the basis of worker origin.

Of course, the PRC is not immune to more common 
forms of employment discrimination. Gender dis-
crimination is prevalent, though it does not always 
take obvious forms. Gender discrimination is fre-
quently indirect. For example, rather than refusing to 
hire women solely on account of their gender, reports 
suggest that employers rarely hire women over the 
age of 35, lay off women more readily than men, and 
pay women less than their male counterparts. The 
EPL declares that “women are entitled to equal labor 
rights as men.”9 Further, the EPL prohibits employers 
from imposing restrictions on female employees with 
respect to marriage and child bearing.10

The EPL also incorporates the prohibitions against 
discrimination set forth in the Law for the Protection 
of Disabled Persons,11 which protects disabled per-
sons against discrimination. No doubt these provi-
sions were included in recognition of the fact that the 
disabled face particularly acute difficulties in securing 
employment in the PRC. To counter such discrimina-
tion, the EPL “encourages enterprises to create new 
positions, supports the employment of unemployed 
and disabled persons, and grants preferential tax 
treatment” to enterprises that employ a specified ra-
tio (yet to be determined) of disabled persons.12

Despite the promulgation of broader protections, 
specific enforcement mechanisms and penalties for 
violations of the EPL are lacking. Accordingly, it is un-
clear how these greater rights and protections will be 
enforced. The EPL does provide that individual em-
ployees may bring lawsuits (as opposed to arbitra-
tion claims) to secure their rights.13 Further, the EPL 
contemplates that “labor unions, communist youth 
leagues, women’s associations, associations for the 
disabled and other social organizations shall assist . 
. . and ensure the labor rights of employees.”14

Labor Dispute Mediation and Arbitration 
Law of the PRC

For more than a decade, the PRC has used mandatory 
arbitration as the means to resolve labor disputes. 
The increasing number of labor disputes that go to 
arbitration each year, coupled with the lack of timely 
proceedings governed by experienced professionals, 

has caused the PRC government to focus on revamp-
ing the arbitration process and injecting it with greater 
credibility and efficiency. On December 29, 2007 the 
Standing Committee of the NPC promulgated the La-
bor Dispute Mediation and Arbitration Law of the PRC 
(“Arbitration Law”), which comes into effect on May 
1, 2008. Designed to improve the overall arbitration 
process and strengthen mediation as an avenue to 
resolve disputes, the Arbitration Law sets forth new 
guidelines with respect to mediation, arbitration and 
the overall process for adjudicating labor disputes.

The Arbitration Law establishes the rules for arbitra-
tion that apply to most employment-related claims, 
including claims relating to wages, severance, social 
insurance, performance or modification of an em-
ployment contract, termination, leave, training, and 
labor protection. Notably, it does not cover claims 
for sexual harassment or discrimination.15

Under current PRC law, arbitration before a labor arbi-
tration commission is, generally speaking, a manda-
tory first step in resolving employment disputes. As 
a matter of right, however, either party may initiate a 
lawsuit within 15 days of receipt of an arbitral award.

The Arbitration Law will limit the recourse of em-
ployers to litigation following the issuance of an ar-
bitral award, making such awards final and binding 
except in the following two circumstances:

(1) disputes involving claims for wages, medical ex-
penses for a work-related injury, severance or com-
pensation, and claim amounts to less than or equal 
to twelve times the local monthly minimum wage; 
and
(2) disputes arising from the implementation of the 
state’s labor standards with regard to working hours, 
rest and leaves, and social insurance.16 

Limited grounds do exist, however, for employers to 
move to set aside an arbitral award. The employer 
must demonstrate one of the following situations:

(1) an error was made in the application of the law 
in the arbitration award;
(2) the labor dispute arbitration commission did not 
have jurisdiction over the dispute;
(3) the arbitration process violated 
statutory procedures;
(4) the evidence on which the award is based 
was forged;
(5) the other party concealed evidence which would 
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affect the fairness of the award;
(6) the arbitrator(s) was involved in bribery, engaged 
in fraud and favoritism, and abused the law in the 
adjudication of the case.17

In contrast, employees will continue to have the 
right to have their claim reheard in a court within 15 
days of receipt of the award, just as they do under 
current law.18

The Arbitration Law establishes more formal pro-
cedural rules for arbitrations including requiring 
arbitrators to have “a reputation of impartiality and 
integrity” and some background in law, legal re-
search, or employment or labor. The Arbitration Law 
also provides for a written record to be made of the 
hearings, the use of expert witnesses, and the right 
to conduct examination and submit arguments and 
closing statements.19 Further, the parties may en-
gage counsel or an agent to represent them.20

The arbitration tribunal must rely on evidence that is 
proven to be “authentic.” If an employer maintains 
possession of evidence needed by the employee to 
support his/her claim, and the employer fails to pro-
vide the evidence, the employer “shall bear any ad-
verse consequence” resulting from that omission.21

Notably, the Arbitration Law extends the statute of 
limitations for filing a claim from sixty days to one 
year from the time a party knew or should have 
known of the infringement of his/her rights.22 The Ar-
bitration Law also transfers the cost for the arbitra-
tion to the government, thereby enabling any party 
to file an arbitration proceeding free of charge.23

Under the Arbitration Law the time in which the arbi-
tration commission must adjudicate a simple claim 
will decrease to forty-five days from the arbitration 
commission’s receipt of an application for arbitration 
to issuance of an award. If the case is complicated, 
the parties may be entitled to a maximum extension 
of fifteen days.24

Further, the Arbitration Law clarifies that in the event 
of an employment dispute involving an employee 
seconded through a staffing agency, both the staff-
ing agency and the entity on whose behalf the sec-
onded employee provided employment services will 
become parties to the proceeding.25

Though there has been an increase in claims filed on 

behalf of groups of employees in the PRC, the Arbi-
tration Law does not contain provisions specifically 
addressing such collective claims. Rather, it pro-
vides that if a labor dispute involves more than 10 
employees with similar claims, the employees may 
elect one or more representatives to participate in 
the proceeding.26

To the extent that the arbitration commissions fol-
low the newly enumerated procedures, the Arbitra-
tion Law brings greater certainty to employers doing 
business in the PRC with respect to their procedural 
rights in employment disputes. This increased cer-
tainty is significant as the number of labor arbitra-
tions will likely continue to burgeon given the expe-
diency with which an employee is now able to file for 
arbitration and have his/her rights adjudicated at no 
charge to the employee.

New Regulations on Annual Leave and 
Public Holidays

On December 14, 2007, the State Council promulgat-
ed the Rules on Employees’ Annual Leave (“Rules”) 
and amended and restated the Decision on National 
Holidays and Commemoration Days (“Decision”). 
Together, these measures ensure employees’ right 
to rest and, as such, constitute an important step in 
the PRC’s developing employment law regime. Until 
these measures became effective, employees only 
had a right to an unspecified amount of annual leave 
after they worked for an employer for at least one 
complete year. Somewhat surprisingly, there was 
no further explanation as to the details surrounding 
that right to annual leave.27

The changes brought by the Rules and the Decision 
include the following:

• Minimum Amounts of Annual Leave. The 
Rules provide for the following paid annual leave for 
employees based on their employment history with 
all employers: 5 days for an employee who has cu-
mulative service years of 1 year up to 10 years; 10 
days for cumulative service years of 10 years up to 
20 years; and 15 days for cumulative service years of 
at least 20 years. These annual leave entitlements do 
not include public holidays or weekends.28 

• Compensation. Employees are entitled to full pay 
while on annual leave. If an employer does not per-
mit an employee to take annual leave, the employer 
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must compensate the employee at the rate of 300% 
for each day that the employee does not take. Many 
companies have generally compensated employees 
with only 100% of regular wages in lieu of untaken, 
accrued annual leave. Unless an employer’s policy 
provides otherwise, under the Rules, employees 
may now choose between taking annual leave and 
receiving pay in lieu. Ultimately, this compensation 
option may create more incentive for employees to 
continue working rather than taking leave in order to 
receive extra pay at the higher premium.

• Restrictions. The Rules contain some limitations 
on when an employee is not entitled to annual leave. 
For example, if an employee takes 20 days of paid 
personal leave in a given year, is legally entitled to 
winter or summer vacations which exceed the statu-
tory entitlement, or has between 1 and 10 years of 
service and takes 2 months of sick leave, then the 
employee will not be eligible for annual leave in that 
same year.29 Further, an employer can set the annual 
leave schedule rather than letting employees select 
the timing of their vacations. Thus, if an employer 
shuts down for a week around Christmas or in the 
summer, it may effectively require employees to 
take their statutory annual leave during that time.

• New National Holiday Schedule. The Decision 
provides for a total of 11 national holidays which is an 
increase of 1 day and eliminates the “Golden Week” 
that traditionally fell around Labor Day (May 1). The 
following public holidays apply to employees in the 
PRC: New Year’s Day (1 day); Chinese New Year (3 
days); Qing Ming Festival (1 day); Labor Day (1 day); 
Dragon Boat Festival (1 day); Mid-Autumn Festival 
(1 day); and National Day (3 days).30 If one of these 
public holidays falls on a weekend, employers must 
provide employees a day off during the week.31 

New Circular Regulating the Grant of 
Stock Options in the PRC 
 
As of February 2008 approximately 124 PRC-based 
companies are listed on U.S. stock exchanges – evi-
dence of the rapidly increasing global relevancy of 
PRC companies.32 This growth and development of 
PRC companies has, however, spawned a problem 
unique to the PRC in the administration of equity-
based compensation offered to PRC employees. 
 
The concept of equity-based compensation has tra-

ditionally applied to American companies. During the 
Silicon Valley tech boom in the late 1990’s, equity-
based compensation became a common component 
of employee compensation packages at high-tech 
companies. Such compensation is attractive to both 
employees who may enjoy a direct financial benefit 
from their options, and employers which may benefit 
from lower turnover rates and higher productivity as 
a result of increased loyalty. In recent years, this trend 
has migrated to the PRC, and an increasing number of 
offshore-listed PRC companies offer equity compen-
sation to their PRC employees. 
 
The PRC government imposes foreign exchange 
controls, however, which impact the exercise of for-
eign currency stock options by its nationals. Further-
more, under PRC foreign exchange regulations, PRC 
nationals employed in the PRC may only receive cur-
rency paid in Chinese Yuan (or Renminbi). In recent 
years, as the number of PRC-based companies listed 
on foreign stock exchanges increased, companies 
began to take various innovative measures to over-
come the foreign exchange hurdles to granting stock 
option awards to their PRC employees. 
 
The most common approach has been to employ a 
cashless “sell-all” method whereby all shares ac-
quired upon exercise of a stock option are imme-
diately sold, and the PRC employee receives only 
the cash spread between the exercise price and the 
sale price. Another has been for a PRC employee to 
use foreign currency obtained offshore to pay the 
exercise price. These approaches have worked well 
in practice, particularly because in the past the PRC 
government did not appear overly interested in regu-
lating the administration of equity-based compensa-
tion plans in the country, other than by taxing gains 
received from the exercise of stock options. 
 
In early 2007, however, the PRC government took a 
newfound interest in regulating the participation of 
its nationals in equity-based compensation plans 
of foreign-listed companies. On January 5, 2007, 
the PRC State Administration of Foreign Exchange 
(“SAFE”) issued regulations, effective February 1, 
2007, implementing rules for the “Administrative 
Measures Governing Foreign Exchange of Individu-
als,” which established a new approval process for 
regulation of foreign currency in stock option pur-
chases. Under these measures, individuals may pur-
chase or sell foreign currency of up to US$50,000 per 
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year. In certain cases, with SAFE approval, individu-
als may purchase or sell additional foreign currency 
amounts over the US$50,000 limit for equity-based 
compensation plan transactions. 
 
On March 28, 2007, SAFE also issued an internal 
circular entitled, “Operating Rules for Foreign Ex-
change Control of Onshore Individuals’ Participa-
tion in Employee Stock Holding Plans and Stock Op-
tion Plans of Offshore Listed Companies, Hui Zong 
Fa [2007] No. 78” (“Circular 78”).33 Circular 78 sets 
forth specific, detailed implementation procedures 
for SAFE’s regulation of equity-based compensation 
plans for PRC employees. The requirements of Cir-
cular 78 apply to equity-based compensation plans 
provided by both PRC and non-PRC companies so 
long as they are listed on offshore stock exchanges. 
 
Circular 78 sets forth certain registration requirements 
mandating disclosure by employers and by PRC em-
ployees regarding equity-based compensation plan 
participation. The required disclosures include: 

• the identity of individual participants, the number 
of shares underlying stock options held and the ex-
ercise price per share; 
• the number of shares held by an individual; and 
• the number of shares sold by an individual and the 
sales price.

Further detailed restrictions and requirements 
include:

• Applications must be filed with SAFE to open for-
eign exchange bank accounts for holding funds gen-
erated by PRC employees in connection with the ex-
ercise of stock options, including profits generated 
from dividends or sales of stocks; 
• PRC employees must open onshore foreign ex-
change bank accounts for the specific purpose of 
receiving foreign exchange funds derived from their 
exercise of stock options or any other profits gained 
from equity-based compensation; 
• PRC employees are prohibited from using foreign 
currency held offshore in connection with the exer-
cise of any stock option awards; and 
• Prior to participation in any stock option plans of-
fered by an offshore listed company after April 6, 
2007, PRC employees must register and apply for 
SAFE approval.

Companies can expect that the PRC government will 

continue to take a more active role in regulating stock 
options offered to its nationals. Thus, offshore-list-
ed companies offering their PRC employees equity 
compensation plans are advised to familiarize them-
selves with these new requirements and make the 
proper SAFE applications and disclosures.

Conclusion

Together, these new national laws, regulations, and 
ministry-level rules increase protection for employ-
ees by creating new rights including anti-discrimi-
nation provisions, rights to free arbitration, right 
to specified, paid annual leave, and participation 
in stock option plans of foreign-listed companies. 
Nonetheless, the measures leave considerable room 
for interpretation, and the degree of enforcement 
of these new rights remains unclear. Future imple-
menting regulations will likely clarify how and to 
what extent these new laws will be enforced. Only 
time will tell how these news laws shape the future 
of the PRC’s employment regime.
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