
© 2008 Bloomberg Finance L.P. All rights reserved. BLoomBerg LAw rePorts is a registered trademark and service mark of Bloomberg Finance L.P.

Vol. 2, No. 8 February 25, 2008

In this Issue...

Featured Article

subprime mortgage Litigation trends: standing  
and Causation Defenses  
Contributed by: Keith w. miller and Barry sher,  
Paul, Hastings, Janofsky & walker LLP ........................ 1

Broker-Dealer Regulation

second Circuit rules that Arbitration Panel  
must Clarify Award .................................................... 3

Corporate Governance

seC Advisory Committee on Improvements  
to Financial reporting Issues  
Progress report ........................................................ 5

Federal Securities Law

seC Proposes Amendments to registration  
exemption for Foreign Private Issuers ......................... 6

Investment Companies

seC Issues Notices on exemptive Applications  
for Actively managed etFs ......................................... 7

Securities Litigation

District Court Compels Production to Class  
Plaintiffs of Attorney memoranda Previously  
Produced to the seC .................................................. 8

Bloomberg News: refco ex-Chief Phillip Bennett  
Pleads guilty to Fraud, by David glovin  
and Patricia Hurtado .................................................. 9

Bloomberg News: refco Former Finance  
Chief trosten Pleads guilty to Fraud,  
by David glovin ........................................................10

Regulatory Tracking

seC Calendar ...........................................................12

exchange & sro rulemaking ....................................12

Recent Securities Legislation

Legislative Activity table ...........................................14

Featured Article
subprime mortgage Litigation trends: 
standing and Causation Defenses

Article Contributed by:
Keith w. miller and Barry sher, Paul, Hastings,  
Janofsky & walker LLP

Introduction

the recent turmoil in the subprime mortgage market has 
engendered dozens of lawsuits between and among various 
parties involved in the subprime mortgage lending arena. 
given what has transpired in the second half of 2007, it is 
expected that litigation relating to the subprime mortgage 
meltdown will increase in 2008 and 2009 as further monetary 
losses are realized by financial institutions, investors and 
borrowers. one recent study recognized a proliferation 
of securities class action filings in 2007 resulting from 
the subprime mortgage meltdown.1 this trend is likely to 
continue.

In general, subprime litigation can be grouped into a variety 
of categories, including borrower litigation, foreclosure 
actions,2 bankruptcy matters,3 originator/warehouse lender 
litigation,4 investor litigation,5 and regulatory investigations 
and actions. one important theme that resonates through 
most of these categories of litigation is causation: what 
truly caused the harm that the plaintiff allegedly suffered? 
were the defendant’s actions really the direct and proximate 
cause of the financial losses, or were external market forces 
or other factors to blame?

Causation

Causation has been a prominent issue in the securities 
litigation arena the last few years following the U.s. 
supreme Court decision in Dura Pharmaceuticals, Inc. v. 
Broudo.6 the supreme Court’s more recent stoneridge7 
decision further highlights the importance of this issue. In 
Dura, the Court held that shareholders must establish a 
clear connection between a company’s misrepresentations 
and a subsequent loss in stock value.8 Causation warrants 
focus in other types of cases as well, particularly in the 
subprime context. one recent district court decision in a 
case involving commercial mortgage-backed securities 
illustrates how the question of standing, based in large part 
on a causation analysis, may have a fundamental impact 
on how subprime mortgage cases will be analyzed and 
adjudicated in the future.

Securities Law
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In super Future equities, Inc. v. wells Fargo Bank minnesota, 
N.A.,9 a federal district court in Dallas granted summary 
judgment dismissing the complaint of a mortgage-backed 
securities investor for lack of standing under Article III.

In 2006, super Future equities, Inc. (sFe) brought an action 
against wells Fargo Bank minnesota, N.A., (wells Fargo), 
orIX Capital markets, LLC, orIX UsA Corporation, orIX 
Capital markets Partnership, and certain orix employees 
(collectively, orix) claiming breach of fiduciary duty, 
negligence, gross negligence, breach of contract, and civil 
RICO violations. In 2005, SFE became a certificate holder in 
two commercial mortgage backed securities trusts originally 
issued in 1998 and 1999. orix was the master and special 
servicer for both trusts, while wells Fargo was the trustee.

In the action, sFe accused both orix and wells Fargo of 
numerous misdeeds associated with the servicing and 
administration of the trusts. Specifically, SFE claimed Orix 
(1) manufactured defaults of performing loans in order to 
charge unnecessary servicing fees and advances to the 
trusts; (2) pursued unnecessary litigation against borrowers 
and guarantors of loans to generate fees in a manner that 
depleted the trust assets and benefited only Orix; (3) made 
inaccurate reports on fees and expenses to the trustee and 
certificate-holders; and (4) operated the trusts to inflate 
the value of the lower tranch certificates held by Orix to 
the detriment of other certificate-holders. Similarly, SFE 
alleged that wells Fargo (1) executed ill-advised powers 
of attorney authorizing orix to act as wells Fargo’s agent; 
(2) looked the other way as orix violated duties owed to 
the trusts and the certificate-holders; (3) obtained financial 
benefits at the expense of the certificate-holders of both 
trusts; and (4) knowingly distributed false and fraudulent 
data to the certificate-holders regarding the trusts. SFE 
sought damages under two theories: the purchase price 
of its certificates or their diminution in value; and the 
disgorgement of the defendants’ alleged gains.

wells Fargo and orix both moved for summary judgment 
on all of sFe’s claims. wells Fargo argued that sFe lacked 
Article III standing because sFe failed to establish that it 
had suffered an injury-in-fact. In response, sFe argued that 
the value of its certificates had diminished because certain 
Charles schwab account statements it received showed 
that when the certificates were acquired by SFE they were 
worth $163,875, while later account statements reflected 
a loss of $25,464. sFe cited both the account statements 
and the affidavit of its president to support the diminution 
in value.10 sFe also relied on statements orix made in a 
motion to compel that the certificates SFE had acquired 
for $165,000 were currently worth $155,500 on the open 
market (but with sFe already receiving $31,500 in principal 
and interest payments).

the court held that in order to establish Article III standing, 
a plaintiff must establish the following three elements: 
(1) injury-in-fact which is concrete and particularized and 

actual or imminent rather than conjectural or hypothetical; 
(2) a causal connection between the injury and the conduct 
complained of; and (3) likelihood, as opposed to mere 
speculation, that the injury will be redressed by a favorable 
decision.11 sFe had the burden of proving these elements, 
and failure to establish all three elements would deprive 
the court of jurisdiction. the court emphasized that on 
summary judgment “the plaintiff can no longer rest on . . . 
mere allegations, but must set forth by affidavit or other 
evidence specific facts validating his right to standing.”

Based on the record before it, the court held that sFe 
had not established injury-in-fact. Concerning the account 
statements, the court found that the statements should 
be excluded under Federal rule of evidence 702 because 
admitting the account statements would allow sFe to 
present evidence of certificate value without giving the 
defendants the opportunity to cross-examine the author 
of the statements. the court noted that sFe had received 
all interest and principal payments on the certificates that 
it was due to date, which the court read as a concession 
that there had been no injury-in-fact. Further, the court 
held that citing excerpts from orix’s motion to compel 
was insufficient for SFE to meet its burden of coming 
forward with specific facts showing there was a genuine 
issue for trial concerning the valuation of the certificates. 
Significantly, the court stated that even if SFE could establish 
that the value of the certificates had decreased, SFE had 
provided no evidence that the decrease was caused by the 
defendants’ conduct as opposed to fluctuations in interest 
rates and the declining principal balance of the certificates. 
In other words, sFe failed to meet its burden of proving 
that its injury was not caused by factors unrelated to the 
defendants’ activities. For example, wells Fargo submitted 
evidence that the certificates trade for less over time as a 
result of the repayment of principal and the reduction of the 
principal balance. sFe did not provide contrary evidence of 
causation that the decline in value was due to defendants’ 
conduct, thereby failing to meet its burden.

the court dismissed both defendants on standing even 
though orix had not raised Article III standing in its motion: 
“It is of no moment that orix did not raise a standing 
argument because the court may raise the issue of Article III 
standing sua sponte.” The court further noted that “[i]n the 
alternative, even if sFe has established standing, summary 
judgment would be appropriate on all of sFe’s claims based 
on lack of damages except for the breach of contract claims, 
which would be limited to nominal damages.” Orix’s motion 
for summary judgment rested on the argument that sFe 
failed to provide evidence of damages for each of its causes 
of action.

with respect to sFe’s negligence, gross negligence and 
rICo claims, the court found that sFe had failed to 
produce any admissible evidence that it had been damaged 
or that its alleged damages were caused by defendants’ 
actions. Concerning the breach of contract claim, the court 
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determined that sFe would only be entitled to recover 
nominal damages.

With respect to the breach of fiduciary duty claim, although 
sFe correctly argued that it did not need to prove actual 
damages, the court stated that sFe’s recovery depended 
on it proving that the defendants had derived a benefit 
resulting from or proximately caused by defendants’ 
breaches of fiduciary duty. SFE was therefore required 
to produce evidence regarding the amount of money the 
defendants obtained through their wrongdoing as opposed 
to legitimate activities. the court held that other than the 
expert’s “conclusory assertion” that the fees were a result 
of a conflict of interest, SFE offered no evidence to connect 
all the fees that orix and wells Fargo earned since inception 
of the trusts to their alleged breaches of fiduciary duty to 
SFE. Further, Wells Fargo’s fees were fixed in the governing 
servicing agreements as a percent of the principal balances 
of the loans in the trusts. the court, quoting wells Fargo’s 
brief, wrote that “[Plaintiff] cannot simply claim that 
sometime after Plaintiff became a certificate holder . . . 
Wells Fargo breached a fiduciary duty and then recover 
every cent Wells Fargo has earned.” Because SFE had not 
offered a reasonable approximation of what defendants had 
earned as a result of the alleged breach of fiduciary duty, 
the court granted summary judgment on those claims.

Conclusion

with the wave of subprime litigation continuing, plaintiffs 
are coming up with unique theories in an attempt to 
attach liability to financial institutions involved in financing 
or securitizing subprime mortgages.12 the standing and 
causation question addressed in the super Future equities 
case should be the first point of analysis for any defendant 
addressing a subprime-related claim – has the plaintiff 
actually realized a loss and, if so, can such a loss be causally 
connected to the alleged improper conduct by the targeted 
defendant?

Keith miller is head of the subprime task force and Barry 
sher is the chair of the New York litigation practice at Paul 
Hastings. matthew r. Paul, a litigation associate at Paul 
Hastings, also contributed to this article.

1 see Cornerstone research, securities Class Action Case Filings, 
2007: A Year in review, pp. 16 & 19 (2008).
2 see, e.g., In re Foreclosure Cases, No. 07-CV-166, 2007 BL 
180240 (s.D. ohio Dec. 27, 2007) (sixteen separate foreclosure 
lawsuits filed by various lenders dismissed on court’s own initiative 
and without any action by the borrowers as court concluded the 
plaintiffs could not show legal standing to file the complaints 
because none of the plaintiffs was the owner and holder of 
the mortgages and notes at the time of filing the complaints); 
Deutsche Bank National trust Company v. Key, No. 07-CV-2362, 
2007 BL 170334 (N.D. ohio Dec. 12, 2007) (foreclosure complaint 
dismissed for lack of standing at time of filing action).
3 see, e.g., In re American Home mortgage, Inc., No. 07-11047, 
2008 BL 5198 (Bankr. D. Del. Jan. 4, 2008) (resolving questions 

concerning repurchase agreements under sections 555 and 559 
of the Bankruptcy Code).
4 By way of example, Deutsche Bank filed a series of eight lawsuits 
in may 2007 in the southern District of New York against mortgage 
originators based upon the originators’ failure to repurchase early 
payment default loans. see, e.g., DB structured Products Inc. 
v. First Capital mortgage Corp., No. 07-CV-4115 (S.D.N.Y. filed 
may 25, 2007).
5 see, e.g., Bankers Life Insurance Co. v. Credit suisse First Boston 
Corp., No. 07-CV-690 (M.D. Fla. filed Apr. 23, 2007). On April 23, 
2007, Bankers Life Insurance Company filed an action against 
Credit suisse First Boston Corporation, among others, alleging 
that it suffered losses on mortgage-backed securities it purchased 
in the secondary market in 2004. Bankers Life alleged that Credit 
suisse, which had been the original issuer and underwriter of the 
securities in 2001, withheld material information regarding the 
origination of the underlying mortgage loans. Defendants have 
moved to dismiss the complaint.
6 544 U.s. 336 (2005).
7 See Stoneridge Investment Partners LLC v. Scientific-Atlantic 
Inc., No. 06-43, 2008 BL 8632 (U.s. Jan. 15, 2008).
8 see also ryan v. Flowserve Corp., No. 03-CV-1769 (N.D. tex. 
Nov. 13, 2007) (investors failed to establish loss causation under 
fraud-on-the-market theory where their losses were not caused 
by misstatements in documents issued in connection with public 
offerings).
9 No. 06-CV-0271, 2007 BL 172700 (N.D. tex. Dec. 14, 2007).
10 This affidavit was stricken on evidentiary and procedural 
grounds in a separate part of the decision.
11 see also Lujan v. Defenders of wildlife, 504 U.s. 555, 561 
(1992); Ford v. NYLCare Health Plans of gulf Coast, Inc., 301 F.3d 
329, 331–32 (5th Cir. 2002).
12 one of the most unusual theories to date – public nuisance – 
was recently advanced by the City of Cleveland in a lawsuit 
filed in Cuyahoga County Common Pleas Court on January 11, 
2008 against twenty-one major financial institutions involved in 
securitizing pools of subprime mortgages. City of Cleveland v. 
Deutsche Bank, No. 08-CV-646970 (ohio Court of Common Pleas 
filed Feb. 8, 2008). The City of Cleveland claims that these banks 
enabled the subprime lending and foreclosure crisis presently 
being experienced by the city, thereby creating a public nuisance. 
the city contends the banks irresponsibly bought and sold high-
interest subprime residential loans resulting in widespread defaults 
that depleted the city’s tax base and left entire neighborhoods in 
ruins. As this Cleveland action vividly demonstrates, we anticipate 
that because of the magnitude of losses, plaintiffs will become 
ever more inventive in their theories of liability.

Broker-Dealer Regulation
Arbitration
second Circuit rules that Arbitration 
Panel must Clarify Award

rich v. spartis, No. 06-CV-1723, 2008 BL 24275 (2d Cir. 
Feb. 8, 2008)

on February 8, 2008, the U.s. Court of Appeals for the 
second Circuit vacated and remanded a district court order 
setting aside a NAsD arbitration panel’s (Panel) award 
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of damages. the district court concluded that the Panel 
awarded damages to claimant-investors elizabeth H. rich 
and Donald rich (the riches) solely for losses they sustained 
in connection with investments in worldCom stock. this was 
improper, according to the district court, because claims 
for such losses were released by virtue of a prior court 
order approving a settlement in the worldCom securities 
class action. the second Circuit held that, based on the 
arbitration record before it, it could not determine whether 
the Panel’s “lump sum award” of damages reflected only 
losses in worldCom stock. the Court remanded the case 
to the district court with instructions to order the Panel to 
clarify its award.

Factual Background

mrs. rich was a long-term employee of worldCom and 
received stock options as part of her compensation. In 
August 1999, the riches opened an account with salomon 
smith Barney, Inc. (ssB), now known as Citigroup global 
Markets, Inc., and participated in an “exercise and hold” 
plan (Plan) that ssB proposed for worldCom employees. 
through the Plan, employees exercised their worldCom 
options and then held the shares for later sale pending 
increases in share price. According to the riches, Philip L. 
spartis and Amy Jean elias were the ssB representatives 
that advised them on all matters related to their account.

After opening their account, the riches exercised worldCom 
options and held the acquired shares as spartis and elias 
allegedly advised them to do. mrs. rich also sold a portion 
of her worldCom stock and used the proceeds to purchase 
shares of sprint, Inc. (sprint). According to mrs. rich, spartis 
and Elias advised her that the “exercise and hold” strategy 
would be advanced by this sprint purchase, because they 
anticipated that sprint would be merged into worldCom. 
The Riches financed this and other transactions with funds 
borrowed from ssB by means of a margin account.

the riches received margin calls in August and september 
of 2000 and responded with cash and securities to meet the 
calls. During the 13 months they maintained their account 
at ssB, the riches paid ssB over $25,000 in brokerage 
commissions and roughly $100,000 in margin interest. the 
riches’ worldCom stock fell from $83.00 to $25.50 per 
share during this period. the price of their sprint stock fell 
from $64.00 per share on the date they purchased it to 
$33.75 on the date they sold it to meet the margin calls.

Arbitration

In June 2002, the Riches filed a “statement of claim” 
with NAsD against ssB, spartis and elias (Defendants) 
demanding arbitration of claims for losses sustained in 
their ssB account. the riches’ claims included unsuitability, 
breach of fiduciary duty and negligence. The NASD convened 
a three-person arbitration panel, which heard testimony 
during April 2004 and December 2004. Before the hearings 

were complete, Defendants notified the Panel that Mrs. Rich 
had not opted out of the worldCom securities class action. 
Defendants argued that the riches were thus bound by a 
recent settlement in that action, which released all claims 
against ssB and its employees relating to investments in 
worldCom (Class Action settlement). the Panel decided to 
complete the arbitration, ruling that Defendants could seek 
relief on this ground in federal court if the Panel awarded 
damages to the riches. the Panel also indicated that it 
could break out any damages awarded into those related 
to worldCom securities and those related to non-worldCom 
securities, such as sprint. the Panel, however, ultimately 
issued a “lump sum damages award” (Award) in favor of 
the riches, which did not separate the worldCom losses 
from losses attributable to other securities.

District Court Vacates Award

Defendants moved in the southern District of New York to 
vacate the Award. though the riches conceded that they 
could not recover for any losses in worldCom investments 
due to the Class Action settlement, they argued that their 
non-WorldCom related losses justified the Award in its 
entirety. After reviewing the arbitration record, the district 
court concluded that the Award was intended to compensate 
the riches only for losses arising from Defendants’ advice 
concerning worldCom stock. thus, because claims for such 
losses were released as part of the Class Action settlement, 
the District Court vacated the Award on the ground that the 
Panel exceeded its authority by granting damages to the 
riches for the legally-unrecoverable worldCom losses. In re 
worldCom sec. Litig., No. 02-CV-3288 (s.D.N.Y. mar. 21, 2006).

Panel Must Clarify Award

on appeal, the second Circuit disagreed with the district 
court’s conclusion that the Award necessarily encompassed 
only losses in worldCom. the Court noted that the riches’ 
arbitration pleadings, as well as testimony during the 
hearings, referred to trading losses in sprint, as well as in 
worldCom. Against this backdrop, and in light of the Panel’s 
“unexplained lump sum award,” the Court was “simply . . . 
not yet in a position to determine whether the Award of the 
NAsD arbitration panel either exceeded its powers or was 
in manifest disregard of the law.” The Second Circuit ruled 
that, to permit effective judicial review of the Award, the 
district court on remand must order the Panel “to specify 
whether the worldCom trading losses suffered by the riches 
are represented in all, part, or none of the lump-sum Award 
and, if part, the amount thereof.”

Concurring Opinion

In a concurring opinion, Circuit Judge straub stated that, 
while he agreed with the disposition of the appeal, he 
wanted to “emphasize” that the Court’s “role in reviewing 
an arbitration award is extremely limited.” Judge Straub 
also explained that a court cannot require arbitrators to 
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reveal the reasons for an award, but can demand that 
arbitrators explain an award sufficiently to allow effective 
judicial review. Applying these principles, Judge straub 
reasoned that, on remand, the Panel is not required to state 
the “reasons for [its] award, but only to state the precise 
amount of the award attributable to worldCom losses as 
well as the precise amount of the award attributable to 
non-WorldCom losses.”

Corporate Governance
Public Company Accounting
seC Advisory Committee on 
Improvements to Financial reporting 
Issues Progress report

seC release Nos. 33-8896 and 34-57331; File No. 265-24

on February 14, 2008, the securities and exchange 
Commission (seC) Advisory Committee on Improvements 
to Financial reporting (Committee) issued a progress 
report (report) to the seC offering several “developed 
proposals” for changes to the financial reporting system. 
The Committee’s proposals emphasized five key themes: 
(1) increasing the emphasis on investor perspective in 
financial reporting; (2) consolidating the process of setting 
and interpreting accounting standards; (3) promoting the 
design of more uniform and principles-based accounting 
standards; (4) creating a disciplined framework for the 
increased use of professional judgment; and (5) taking 
steps to coordinate U.s. generally accepted accounting 
principles (GAAP) with international financial reporting 
standards (IFrs).

Increasing Emphasis on Investor Needs

According to the Committee, the current system of financial 
reporting has “sometimes” been more responsive to the 
interests of preparers and auditors than to the needs of 
investors. to ensure that the needs of investors are given 
“pre-eminence” in financial reporting, the Committee offered 
a number of developed proposals. First, it recommended 
that the seC encourage the Financial Accounting Foundation 
(FAF), which oversees the Financial Accounting standards 
Board (FAsB), to add more investors to its membership 
and give them greater representation on FAsB, the body 
responsible for promulgating gAAP.

second, the Committee proposed that the seC and FAsB 
issue guidance on the materiality of financial statement 
errors that better addresses investor concerns. According 
to the Committee, such guidance should provide that the 
materiality of financial statement errors generally be judged 
on how such errors affect the “total mix” of information 
available to reasonable investors. It noted that just as 
current standards recognize that qualitative factors may 

render a quantitatively small error material, they should 
recognize that such factors can also render a quantitatively 
large error immaterial. more generally, the Committee 
reached out to the seC and FAsB to take steps to promote 
a more consistent application of the concept of materiality. 
In a related proposal, the Committee asked FAsB and the 
SEC to develop guidance on correcting financial statement 
errors that is based on the needs of current investors. For 
example, the Committee suggested that when material 
errors are not relevant to current investors’ assessments 
of a company’s annual financial statements, they should 
be disclosed in a separate document rather than in those 
financial statements. This proposal also calls for enhanced 
disclosures concerning restatements while companies 
prepare such restatements. the Committee notes that, 
under the current reporting system, such disclosures are 
“not consistently adequate for the needs of investors.”

third, the Committee proposed that the seC phase-in 
mandatory filing of interactive, XBRL-tagged financial 
statements, the only proposal to draw a dissenting vote. 
Specifically, the Committee proposed a gradual phase-in of 
the program, starting with the 500 largest public companies 
furnishing unofficially XBRL-tagged statements to the SEC. 
Thereafter, the SEC would require mandatory XBRL filing 
for all companies after certain technological benchmarks 
are met and testing programs completed.

Setting and Interpreting Accounting Standards

According to the Committee, the current financial reporting 
system suffers from a large volume of complex accounting 
standards, with interpretations and application guidance 
“from a variety of public and private sources.” Thus, the 
Committee is “concern[ed] about whether the FASB is 
following appropriate priorities within a consistent conceptual 
framework” and whether investors, preparers and auditors 
can easily find complete, authoritative literature on an 
accounting issue. the Committee offered two developed 
proposals addressing these concerns.

The first proposal involves creating a formal Agenda 
Advisory group (group) that includes representatives of 
the seC and the Public Company Accounting oversight 
Board (PCAoB), as well as preparers and auditors. the 
group would make recommendations to FAsB for “actively 
managing” standards-setting priorities and assist FASB 
in periodically assessing whether existing standards are 
operating as intended. with respect to new standards, the 
proposal calls on FAsB to give investor representatives a 
“pre-review,” conduct enhanced cost-benefit analyses, 
and require improved field visits and field tests of such 
standards.

The second proposal states that, “to the extent practical,” 
FAsB should be the sole standard-setter and source 
for authoritative guidance and interpretation on gAAP. 
the Committee recognizes that it may still be necessary 
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for the SEC to comment on registrant-specific financial 
reporting issues, but argued that these comments should 
not be considered broadly applicable and should only 
be issued in limited circumstances. FAsB is currently 
working on a comprehensive codification of accounting 
standards, and the Committee recommended that the seC 
incorporate into this codification any literature it considers  
authoritative.

Uniform and Principles-Based Accounting Standards

The Committee commented that one of the flaws of the current 
financial reporting system is its heavy reliance on detailed, 
“all-or-nothing” rules with industry-specific exceptions and 
alternative accounting policies for the same transaction. 
According to the Committee, this allows companies and 
auditors to engage in results-oriented accounting and “reach 
a technically compliant conclusion that may be inconsistent 
with the underlying economic substance of the transaction, 
thereby potentially undermining an investor’s complete and 
accurate understanding of the transaction.” To remedy this, 
the Committee proposed that gAAP be based on business 
activities, rather than on industries, and that industry-
specific guidance be eliminated to the extent possible. 
Furthermore, the Committee advocated that gAAP be “based 
on a presumption that formally promulgated alternative 
accounting policies should not exist.” Accordingly, existing 
alternative policies should thus be eliminated to the extent 
possible. Although the Report does not include specific 
proposals for adoption of principles-based, rather than rules-
based, accounting standards, the Committee expressed 
its preference for such standards. the Committee also 
stated that it will consider recommending that FAsB design 
accounting standards with more general principles and 
fewer detailed rules.

Professional Judgment

the Committee explained that the preparation and audit 
of financial statements has always required the exercise 
of professional judgment, and that more judgment is 
required today than ever before. the Committee offered 
two proposals to ensure proper and consistent exercise 
of this professional judgment. First, the Committee called 
on FASB to conduct post-adoption reviews of significant 
new standards, generally within one to two years of their 
effective dates, to assess diversity in practice applying 
those standards. If there is too much diversity, FAsB would 
be expected to amend the standard or issue appropriate 
interpretative guidance. second, the Committee proposed 
that the seC and PCAoB adopt framework for reviewing 
the exercise, respectively, of accounting and auditing 
judgments. the accounting judgments framework, the 
Committee asserted, should require those making such 
judgments to engage in a “disciplined process” that includes 
identification of alternatives, analysis of relevant literature, 
review of pertinent facts and a reasoned explanation of 
conclusions reached.

GAAP-IFRS Convergence

the Committee expressed its support for the long-term goal 
of converging gAAP with IFrs to reduce accounting costs 
to investors, but recognized that such convergence may be 
years away. In general, the Committee noted that IFrs are 
less encumbered by detailed, complex rules than gAAP, but 
acknowledged that IFrs contain a number of alternative 
accounting policies for the same activity. Accordingly, the 
Committee called on the International Accounting standards 
Board, which promulgates IFrs, to reduce such alternative 
policies and resist pressure from individual countries to add 
exceptions to its policies.

Federal Securities Law
offerings & registration
seC Proposes Amendments to registration 
exemption for Foreign Private Issuers

seC release No. 34-57350 (Feb. 19, 2008), File No. s7-04-08

the securities and exchange Commission (seC) proposed 
amendments to rule 12g3-2 of the securities exchange Act 
of 1934 (exchange Act), which provides exemptive relief for 
foreign private issuers from the registration requirements 
of exchange Act section 12(g). Under the proposed 
amendments, foreign private issuers that meet certain 
conditions may qualify automatically for the exemption 
available under rule 12g3-2(b). According to the seC, 
this should facilitate foreign private issuers’ reliance on 
the exemption and contribute to increased trading of such 
issuers’ securities by U.s. investors.

Currently, to qualify for the rule 12g3-2(b) exemption, 
foreign private issuers must provide a list of the information 
they are required to disclose under the laws of their home 
jurisdiction and copies of such disclosure documents 
published since the beginning of their last fiscal year. 
the proposed amendments to rule 12g3-2 would permit 
foreign private issuers to qualify automatically for the 
rule 12g3-2(b) exemption without applying to or notifying 
the SEC, provided that (1) they are not required to file 
or furnish reports under exchange Act sections 13(a) or 
15(d), (2) they currently maintain a listing of the securities 
for which exemption is sought on one or more exchanges 
in one or more foreign jurisdictions that constitute the 
primary trading market for those securities, (3) the average 
U.s. daily trading volume of such securities for the issuer’s 
most recently completed fiscal year has been no greater 
than 20 percent of the average daily trading volume for 
such securities on a worldwide basis for the same period, 
or the issuer has terminated its registration of a class of 
securities under section 12(g) or its reporting obligations 
under section 15(d), and (4) they have published in english 
on an Internet website, or provided through an electronic 
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information delivery system generally available to the public 
in their primary trading market, certain information from 
the beginning of their most recently completed fiscal year. 
such information must include, at minimum, the issuers’ 
annual reports and financial statements, interim reports 
that include financial statements, press releases and all 
other communications and documents distributed directly 
to holders of each class of securities to which the exemption 
relates. Foreign private issuers seeking to qualify for the 
rule 12g3-2(b) exemption upon the effectiveness of an 
exchange Act deregistration or the termination of exchange 
Act reporting obligations would not need to comply with 
the electronic publication requirement.

once obtained, the rule 12g3-2(b) exemption would remain 
effective under the proposed amendments for as long as 
the issuer satisfies the electronic publication requirements 
or until (1) it no longer maintains a listing for the exempt 
securities on one or more exchanges in its primary trading 
market, (2) the exempt securities’ average U.s. daily 
trading volume exceeds 20 percent of the worldwide 
trading volume for the issuer’s most recently completed 
fiscal year, or (3) the issuer registers a class of securities 
under section 12 or incurs reporting obligations under 
section 15(d). Under the proposed amendments, all foreign 
private issuers, whether prior exchange Act registrants or 
not, would need to adhere to the electronic publication 
requirements for each subsequent fiscal year in order to 
maintain the rule 12g3-2(b) exemption.

Comments on the proposed amendments are due by 
April 25, 2008.

Investment Companies
Formation & organization
seC Issues Notices on exemptive 
Applications for Actively  
managed etFs

seC release No. IC-28140 (Feb. 1, 2008); seC release 
No. IC-28143 (Feb. 5, 2008); seC release No. IC-28146 
(Feb. 6, 2008); seC release No. IC-28147 (Feb. 6, 2008)

the securities and exchange Commission (seC) issued 
a number of notices in connection with applications for 
exemptive relief by parties seeking to create actively 
managed exchange-traded funds (etFs). Interested parties 
have until February 26, 2008 to request an seC hearing on 
the applications.

Background

During the first week of February 2008, the SEC issued 
notices relating to applications filed by the following 

applicants (collectively, Applicants): (1) Powershares Capital 
management LLC, Aer Advisors, Inc., AIm Distributors, Inc. 
and Powershares Actively managed exchange-traded Fund 
trust (collectively, Powershares), seC exemptive Application, 
File No. 812-13386 (amended Jan. 7, 2008); (2) Bear 
stearns Asset management, Inc., ALPs Distributors, Inc. and 
Bear stearns Active etF trust (collectively, Bear stearns), 
seC exemptive Application, File No. 812-13352 (amended 
Jan. 11, 2008); (3) Barclays global Fund Advisors, ishares 
trust and seI Investments Distribution Co. (collectively, 
Barclays), seC exemptive Application, File No. 812-13485 
(amended Feb. 14, 2008); and (4) wisdomtree trust 
and wisdomtree Asset management, Inc. (together, 
wisdomtree), seC exemptive Application, File No. 812-
13470 (filed Jan. 8, 2008). each of the Applicants seeks an 
order under section 6(c) of the Investment Company Act 
of 1940 (Act) exempting it from sections 2(a)(32), 5(a)(1) 
and 22(d) of the Act and rule 22c-1 thereunder to allow it 
to create actively managed etFs.

the actively managed etFs will sell shares in large blocks, 
known as creation units (Creation Units). All orders to 
purchase Creation Units will be placed with the relevant 
distributor by or through an authorized participant (Authorized 
Participant). Purchasers of shares in Creation Units will be 
able to hold such shares or sell them into the secondary 
market. the shares will be listed and traded on a national 
securities exchange and Applicants expect that secondary 
market purchasers of shares will include both institutional 
investors and retail investors. In addition, shareholder 
will be able to tender their shares for redemption to the 
actively managed etF in Creation Units only. moreover, 
Applicants expect that “the price at which [s]hares trade 
will be disciplined by arbitrage opportunities created by the 
ability to continually purchase or redeem Creation Units at 
their net asset value (NAV), which should ensure that the 
[s]hares will not trade at a material discount or premium in 
relation to their NAV.”

Sections 2(a)(32) and 5(a)(1)

sections 2(a)(32) and 5(a)(1) of the Act limit the ability of 
open-end management investment companies to restrict 
redemptions by holders of their shares. Because shares will 
not be individually redeemable, each Applicant requested 
an order that would permit the relevant actively managed 
etF to issue shares that are redeemable in Creation Units 
only. Applicants argued that because the market price 
of the relevant shares will be disciplined by arbitrage 
opportunities, investors “should be able to sell [s]hares in 
the secondary market at prices that do not vary substantially 
from their NAV.”

Section 22(d) and Rule 22c-1

section 22(d) of the Act and rule 22c-1 thereunder require 
dealers in shares of an open-end management investment 
company to sell, redeem or repurchase the shares at a price 
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described in the company’s prospectus and based on its 
NAV. Because secondary market trading in shares will take 
place at negotiated prices rather than a price described in 
the relevant company’s prospectus or a price based on NAV, 
Applicants requested an order to permit secondary trading 
at negotiated prices. Applicants argued that the concerns 
sought to be addressed by section 22(d) and rule 22c-1 
will not be implicated by their etFs because secondary 
market transactions in shares will not lead to discrimination 
or preferential treatment among purchasers. In addition, 
Applicants argued that secondary market transactions will 
be orderly because arbitrage activity will ensure a narrow 
difference between the market price of shares and their NAV.

Applicants’ Actively Managed ETF Conditions

Applicants agreed that the grant of actively-managed etF 
relief would be subject to the following conditions: (1) each 
etF’s prospectus will disclose that shares are being issued 
by a registered investment company and that acquisition 
of shares by investment companies and companies relying 
on sections 3(c)(1) or 3(c)(7) of the Act are subject to 
ownership limitations unless otherwise permitted by an 
seC exemptive order; (2) as long as an etF relies on the 
relief granted by an seC order, the shares will be listed 
on a national securities exchange; (3) neither the etF nor 
the open-end management investment company of which 
it is a series will be advertised as an open-end investment 
company or a mutual fund, and the etF’s prospectus will 
prominently disclose that the etF is an “actively managed 
exchange-traded fund,” among other things to be disclosed 
in the prospectus and the etF’s advertising materials; (4) the 
etF’s website will disclose NAV and bid/ask prices for its 
shares and differences between the two; (5) the etF’s 
prospectus and annual report will also disclose NAV and 
bid/ask prices for its shares and differences between 
the two over various periods; (6) on a daily basis before 
commencement of trading, the etF’s website will disclose 
details regarding the portfolio securities and other etF 
assets that will form the basis for the Fund’s calculation of 
NAV at the end of a business day; and (7) the requested 
relief will expire on the effective date of any seC rule that 
permits the operation of actively managed etFs.

In addition, Powershares, Barclays and wisdomtree agreed 
that an investment adviser or subadviser to an actively 
managed etF will not cause any Authorized Participant  
(or any investor on whose behalf the Authorized Participant 
may transact with the etF) to acquire any portfolio securities 
for the etF through a transaction in which the etF could 
not directly engage. In their applications, Powershares, 
Barclays and wisdomtree seek additional actively-managed 
ETF relief to permit certain affiliated transactions.

PowerShares and WisdomTree Seek Further Relief

Powershares and wisdomtree seek further relief to permit 
certain investment companies registered under the Act to 

acquire shares of an actively managed etF beyond the 
ownership limitations in section 12(d)(1)(A) of the Act and 
permit the etF, any principal underwriter for the etF and any 
broker or dealer registered under the securities exchange 
Act of 1934 to sell shares beyond the ownership limitations 
in section 12(d)(1)(B). the grant of section 12(d)(1) relief 
would be subject to a number of additional conditions to 
which Powershares and wisdomtree agreed.

Securities Litigation
Discovery
District Court Compels Production to 
Class Plaintiffs of Attorney memoranda 
Previously Produced to the seC

In re Initial Public offering securities Litig., No. 21-mC-
00092, 2008 BL 31002 (s.D.N.Y. Feb. 14, 2008)

on February 14, 2008, the U.s. District Court for the southern 
District of New York granted class action plaintiffs’ motion 
to compel production of interview memoranda prepared by 
attorneys during an internal investigation and previously 
produced by defendant Credit suisse securities (UsA) LLC 
(Credit Suisse) to the U.S. Attorney’s Office (USAO) and the 
securities and exchange Commission (seC).

Background

In December 1999, Credit suisse retained outside counsel 
to interview its employees during the course of an internal 
investigation into alleged misconduct concerning the 
allocation of shares during initial public offerings. outside 
counsel summarized the interviews in 169 memoranda 
(memoranda), which Credit suisse later produced to the 
USAO and the SEC pursuant to confidentiality agreements.

this class action is based on the same alleged misconduct 
as the government investigations. Plaintiffs moved to 
compel production of the memoranda on the grounds that 
they were not attorney work product or, alternatively, if 
they were work product, any protection had been waived 
by the previous productions.

Work Product Doctrine

the work product doctrine protects from discovery all 
documents and materials prepared “in anticipation of 
litigation.” see Fed. r. Civ. P. 26(b)(3)(A). Plaintiffs argued 
that the memoranda were not prepared in anticipation of 
litigation and thus were not protected as work product. the 
court disagreed, finding that “the evidence demonstrates 
that Credit suisse perceived the lurking threat of litigation 
and sought to forestall that possibility (and limit its liability) 
by conducting an internal investigation.”
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Selective Waiver

Plaintiffs further argued that even if the memoranda were 
attorney work product, Credit suisse waived that protection 
when it produced the memoranda to the UsAo and the 
seC. Credit suisse responded that its production was 
not a waiver because it shared common interests with 
the USAO and the SEC, as stated in the confidentiality 
agreement pursuant to which Credit suisse produced the 
memoranda. Alternatively, Credit suisse argued that if the 
government was its adversary, the voluntary disclosure of 
the memoranda should be considered a selective waiver 
because of the confidentiality agreements.

on whether there was a common interest, the Court held 
that a confidentiality agreement “cannot manufacture a 
common interest ipse dixit” and even if Credit Suisse shared 
with the government a common interest in disclosure of 
the Memoranda – Credit Suisse to “placate the authorities” 
and the government to further its investigations – their 
relationship remained adversarial in nature.

on whether the doctrine of selective waiver applied, the 
Court considered In re steinhardt Partners, 9 F.3d 230 
(2d Cir. 1993). that case, like the one before the Court, 
involved class action plaintiffs seeking production of a 
memorandum prepared by defendants’ attorneys and 
disclosed to the seC in an investigation into the conduct 
underlying the class action. the second Circuit rejected 
Defendants’ selective waiver argument, holding that 
defendants “waived any work product protection by 
voluntarily submitting the memorandum to the SEC.” Id. 
at 235. In dicta, however, the Court stated that selective 
waiver should be addressed on a case-by-case basis 
because “[e]stablishing a rigid rule would fail to anticipate 
situations in which the disclosing party and the government 
may share a common interest in developing legal theories 
and analyzing information, or in situations in which the 
seC and the disclosing party have entered into an explicit 
[confidentiality] agreement.” Id. at 236.

Here, the Court observed that “neither the supreme Court 
nor the second Circuit has expressly upheld a claim of 
selective waiver” and that other courts have also been 
hesitant to apply the doctrine. while noting that selective 
waiver has the short term effect of helping the government 
obtain privileged material from companies under 
investigation, the Court cautioned that “in the long term, 
the erosion of the attorney-client and attorney work product 
privileges through such disclosure will reduce incentives 
for companies to discover and correct their wrongdoings, 
thus reducing the value of the information available to the 
government, and ultimately reducing the bargaining ability 
of individual defendants, as well as the ability of attorneys 
to prepare for litigation.” The Court concluded that under 
steinhardt “there is a strong presumption against a finding 
of selective waiver, and it should not be permitted absent 
special circumstances.”

the Court found that Credit suisse had not demonstrated 
any special circumstances that would warrant protection 
under the selective waiver doctrine. thus, it held that the 
memoranda were not protected as work product, and that 
Credit suisse must produce them to plaintiffs.

Bloomberg News
refco ex-Chief Phillip Bennett Pleads 
guilty to Fraud

By David glovin and Patricia Hurtado

Feb. 15 (Bloomberg) — refco’s Inc.’s former chairman, 
Phillip Bennett, pleaded guilty to bank fraud, conspiracy, 
money laundering and 17 other charges in a scheme that 
cost investors more than $2.4 billion.

Bennett’s plea today came a month before he was 
scheduled to go on trial in New York for deceiving banks, 
auditors, and investors, including Boston-based buyout 
firm Thomas H. Lee Partners LP, during an 8-year accounting 
fraud. Two colleagues, former Refco finance chief Robert 
trosten and ex-President tone grant, still face a march 17 
trial.

Under federal guidelines, Bennett faces life imprisonment 
with a maximum penalty of 315 years covering all counts as 
well as forfeiture of $2.4 billion, prosecutors said. Bennett, 
whose lawyer says he has $20 million in assets, is scheduled 
to be sentenced may 20. After increasing bail, the judge 
rejected a request by prosecutors to take Bennett into 
custody immediately.

“I know I was wrong, and I deeply regret it,” Bennett, 
59, told U.s. District Judge Naomi Buchwald in manhattan 
federal court, his voice cracking as he did. “I take full 
responsibility for my conduct. I wish to publicly apologize 
to my family and to all those I’ve harmed.”

Bennett’s lawyer gary Naftalis told the U.s. Attorney’s 
Office yesterday that his client wanted to plead guilty, a 
prosecutor told the judge. the plea did not involve any 
promises on either side regarding leniency or cooperation.

Refco’s History

once the biggest independent U.s. futures trader, refco 
collapsed in october 2005, two months after raising 
$670 million in an initial public offering. the New York-based 
firm, which also provided clearing and prime brokerage 
services, filed for bankruptcy days after disclosing that a 
Bennett-controlled firm owed hundreds of millions of dollars 
to refco.

Bennett, a citizen of the United Kingdom, was charged in a 
20-count indictment that included charges of securities and 
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wire fraud. the former Ceo has been free on bail since his 
2005 arrest. grant and trosten pleaded not guilty.

At least 16 corporate executives have been sentenced to 
20 years or more in prison since 2003, according to court 
records. Daniel Marino, the former finance chief of bankrupt 
hedge-fund firm Bayou Group LLC, was sentenced to 
20 years in prison last month for defrauding investors of 
more than $400 million.

Former worldCom Inc. Chairman Bernard ebbers received 
25 years for accounting fraud and enron Corp.’s ex-Ceo 
Jeffrey skilling got a 24-year term for the same crime.

Prison: Last Address

In the post-enron era of corporate crime prosecutions, 
defendants such as Bennett face the “possibility that their 
residence in the Bureau of Prisons is the last residence 
they’re going to have,” Buchwald said at the plea hearing.

Bennett, a graduate of Cambridge University in england, 
built refco into the largest independent futures brokerage 
in the U.S. He joined the firm in 1981 and served as 
president, chief executive officer and chairman since 
september 1998. Along with grant, who also served as 
president, Bennett transformed Refco from a firm that 
focused on trading for itself to one that executed transactions  
for clients.

Bennett was arrested on oct. 12, 2005, and has been free 
on bail and living at home in somerset County, New Jersey, 
since November 2005. His salary and bonus were $3.3 million 
that year.

santo maggio, the former Ceo of refco’s offshore unit 
pleaded guilty to fraud and conspiracy on Dec. 19. His 
guilty plea came a day after U.s. prosecutors unsealed an 
11-count fraud and conspiracy indictment against former 
refco outside lawyer Joseph Collins. the attorney, accused 
of helping hide hundreds of millions of dollars in debt from 
investors, denied wrongdoing.

the roots of the case stretch back to 1997, when refco 
began hiding massive losses sustained by clients in the 
Asian debt crisis.

Hidden Debt

with its viability threatened, refco began masking its true 
performance by moving more than $1 billion in debt off 
the company’s books to a Bennett-controlled entity, refco 
group Holdings Inc., prosecutors said. In return, refco 
group Holdings gave refco worthless IoUs, prosecutors 
said.

According to the indictment, the company hid the scam from 
thomas H. Lee, which paid $507 million for a 57 percent 

stake in refco in 2004; from banks and debt holders that 
extended more than $1.4 billion in financing in 2004; and 
from investors who paid $583 million for shares when refco 
went public.

Bennett’s ultimate aim was to lure a potential purchaser 
into buying the firm at a price that would pay off Refco’s 
debt and ensure a profit to its owners, prosecutors said.

Bennett received help in the scam from some customers 
and from Vienna-based Bawag PsK Bank, which bought a 
stake in refco in 1999, prosecutors said. In 2006, Bawag 
agreed to pay $675 million to avoid criminal prosecution. 
the payment also resolved lawsuits by the securities and 
exchange Commission and investors.

trosten’s lawyer, robert morvillo, and grant’s lawyer, Aitan 
goelman, declined to comment today. Bennett still faces 
civil lawsuits filed by investors, as do Trosten, Grant, and 
refco’s auditors and underwriters.

the case is 05-Cr-1192, in U.s. District Court for the 
southern District of New York.
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refco Former Finance Chief trosten 
Pleads guilty to Fraud

By David glovin

Feb. 21 (Bloomberg) — Refco Inc. ex-finance chief Robert 
trosten became the third person to plead guilty in a 
fraud at the futures trader that cost investors more than 
$2.4 billion.

trosten, 38, entered his guilty plea to fraud and conspiracy 
charges yesterday in manhattan federal court, a month 
before he was to go on trial for deceiving banks, auditors and 
investors, including Boston-based buyout firm Thomas H. 
Lee Partners LP. Admitting that he helped hide hundreds of 
millions of dollars in debt, trosten agreed to cooperate with 
prosecutors in exchange for leniency at sentencing and to 
forfeit property.



11

Bloomberg Law Reports® Securities Law

“I take full responsibility for my actions and my conduct,”  
a tearful trosten told U.s. District Judge Naomi Buchwald 
at his plea hearing yesterday.

Refco former Chairman and Chief Executive Officer 
Phillip Bennett pleaded guilty Feb. 15 to helping run the 
scheme and faces life in prison when he’s sentenced in 
may. trosten’s plea leaves two men who face trial for their 
roles in the fraud. Former refco President tone grant goes 
on trial march 17, and ex-refco outside lawyer Joseph 
Collins faces a separate fraud and conspiracy trial. Both 
deny wrongdoing.

Another ex-refco executive, santo maggio, former Ceo of 
the firm’s offshore unit, pleaded guilty to fraud in December 
and agreed to cooperate with prosecutors.

trosten, of sarasota, Florida, faces as much as 85 years in 
prison, though he’s likely to receive a substantially reduced 
term. He remains free on bail until his sentencing. trosten, who 
left Refco in October 2004 after two years as finance chief, was 
paid a total of $53.1 million from 2003 to 2005, according to 
papers filed with the U.S. Bankruptcy Court in New York.

Refco’s Collapse

once the biggest independent U.s. futures trader, refco 
collapsed in october 2005, two months after raising 
$670 million in an initial public offering. the New York-based 
firm, which also provided clearing and prime brokerage 
services, filed for bankruptcy just days after disclosing that 
a Bennett-controlled firm owed hundreds of millions of 
dollars to refco.

the roots of the case stretch back to 1997, when refco 
began hiding massive losses sustained by clients in the 
Asian debt crisis. with its viability threatened, refco began 
masking its true performance by hiding hundreds of millions 
of dollars owed the firm by a Bennett-controlled company, 
refco group Holdings Inc.

trosten said he helped make it appear as if the funds were 
owed to Refco from “third-party customers,” and not from 
a “related-party entity.”

“I agreed with other refco executives to hide the true nature 
of Refco’s finances,” Trosten said yesterday in court.

Bawag

According to the indictment, the company hid the scam from 
thomas H. Lee, which paid $507 million for a 57 percent 
stake in refco in 2004; from banks and debt holders that 
extended more than $1.4 billion in financing in 2004; and 
from investors who paid $583 million for shares when refco 
went public in 2005.

the ultimate aim of Bennett and trosten was to lure a 
potential purchaser into buying the firm at a price that 
would pay off Refco’s debt and ensure a profit to its owners, 
prosecutors said. Trosten left the firm in 2004.

refco got help in the scam from some customers and from 
Vienna-based Bawag PsK Bank, which bought a stake in 
the company in 1999, prosecutors said. In 2006, Bawag 
agreed to pay $675 million to avoid criminal prosecution. 
the payment also resolved lawsuits by the U.s. securities 
and exchange Commission and investors.

Trosten pleaded guilty to five counts including conspiracy, 
money laundering, and bank, wire and securities fraud. He 
agreed to testify at the trial of grant as part of his plea 
deal.

“tone grant, as we’ve said from day one, is innocent, and 
we stand ready to prove that,” said Grant’s lawyer, Norman 
eisen.

Collins’ attorney, william schwartz, didn’t return a call 
seeking comment.

the case is 05-Cr-1192, in U.s. District Court, southern 
District of New York (manhattan).
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SEC Calendar
Rules Approved Feb. 14 – 20, 2008

None

Rules Proposed Feb. 14 – 20, 2008
Feb. 19, 2008 exemption from registration Under section 12(g) of the securities exchange Act of 1934 for 

Foreign Private Issuers, seC release Nos. 34-57350 and Is-1307; File No. s7-04-08
Applies to: exchange Act rules 12g3-2 and 15c2-11 and Forms 15, 15F, 40-F, and 6-K; 
securities Act Form F-6.

Rules Effective Feb. 14 – 20, 2008
Feb. 15, 2008 revisions to rules 144 and 145, seC release No. 33-8869; File No. s7-11-07

Applies to: securities Act rules 144, 145, 190, 701, 903 and Form 144.

Rules to Become Effective Feb. 21 – 29, 2008
Feb. 25, 2008 electronic shareholder Forums, seC release Nos. 34-57172 and IC-28124; File No. s7-16-07

Applies to: exchange Act rule 14a-2; adds exchange Act rule 14a-17.

Exchange & SRO Rulemaking
Rules Approved Feb. 13 – 19, 2008

American Stock Exchange
Feb. 14, 2008 Order Approving Proposed Rule Change, as modified by Amendment No. 1, to Eliminate a 

Volume Add-on to AmeX options specialist Financial requirement, seC release No. 34-57336, 
File No. sr-AmeX-2007-36

Boston Stock Exchange
Feb. 13, 2008 Notice of Filing and order granting Accelerated Approval of Proposed rule Change to List and 

trade options Already Listed on Another National securities exchange, seC release No. 34-57324, 
File No. sr-Bse-2008-07

Chicago Board of Options Exchange
Feb. 12, 2008* order Approving Proposed rule Change relating to the Imposition of Fines for minor rule 

Violations, seC release No. 34-57314, File No. sr-CBoe-2007-143

NASDAQ
Feb. 12, 2008* order Approving Proposed rule Change relating to Linkage Fees, seC release No. 34-57317, 

File No. sr-CBoe-2007-151

Feb. 19, 2008 order Approving Proposed rule Change to NAsDAQ rule 7033 to modify the Fees Charged 
for the mutual Fund Quotation service and to Correct Certain errors in the rule manual, seC 
release No. 34-57347, File No. sr-NAsDAQ-2007-100

Feb. 19, 2008 Notice of Filing and order granting Accelerated Approval of Proposed rule Change to trade 
Units of the U.s. 12 month oil Fund, LP and the U.s. 12 month Natural gas Fund, LP Pursuant 
to Unlisted trading Privileges, seC release No. 34-57348, File No. sr-NAsDAQ-2008-10

New York Stock Exchange
Feb. 11, 2008* order Approving Proposed rule Change relating to the Adoption of New exchange rule 309 

(Failure to Pay Fees), seC release No. 34-57305, File No. sr-NYse-2007-119

Rules Proposed Feb. 13 – 19, 2008
American Stock Exchange

Feb. 13, 2008 Notice of Filing of Proposed rule Change related to Index Dissemination requirements for 
Index-Linked securities, seC release No. 34-57325, File No. sr-AmeX-2008-04

Feb. 14, 2008 Proposed rule Change relating to rule 918-ANte, File No. sr-AmeX-2008-10
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Exchange & SRO Rulemaking (cont’d)

Rules Proposed Feb. 13 – 19, 2008 (cont’d)

Boston Stock Exchange
Feb. 19, 2008 Proposed rule Change relating to the substitution of a term in the rules of the Boston options 

exchange, File No. sr-Bse-2008-11

Chicago Board Options Exchange
Feb. 13, 2008 Amendment No. 1 to Proposed rule Change relating to market-makers and remote market-

makers, File No. sr-CBoe-2007-120

Feb. 13, 2008 Amendment No. 1 to Proposed rule Change requesting Permanent Approval of two Pilot Programs 
that Increase Position and exercise Limits, File No. sr-CBoe-2008-07

Feb. 13, 2008 Notice of Filing of Proposed rule Change relating to Complex orders, seC release No. 34-57326, 
File No. sr-CBoe-2008-03

Feb. 13, 2008 Proposed rule Change related to tied Hedge transactions, File No. sr-CBoe-2008-15

Feb. 13, 2008 Proposed rule Change related to order exposure times, File No. sr-CBoe-2008-16

Feb. 13, 2008 Proposed rule Change related to Professional Account Holders, File No. sr-CBoe-2008-17

Feb. 13, 2008 Proposed rule Change relating to Customer-to-Customer Immediate Crosses, File No. sr-CBoe-
2008-19

Feb. 14, 2008 Notice of Filing of Proposed rule Change regarding CBoe rules 6.45A and 6.45B, seC release 
No. 34-57332, File No. sr-CBoe-2008-08

Feb. 15, 2008 Amendment No. 1 to Proposed rule Change to Provide for Issuance of Interim trading Permits, 
File No. sr-CBoe-2008-20

International Securities Exchange
Feb. 13, 2008 Proposed rule Change to Amend the Quarterly options series Pilot Program to Permit the 

Listing of Additional series, File No. sr-Ise-2008-16

Feb. 15, 2008 Proposed rule Change relating to the exchange’s Limitation of Liability, File No. sr-Ise-2008-15

Feb. 19, 2008 Proposed rule Change relating to solicitation of Interest orders, File No. sr-Ise-2008-14

New York Stock Exchange 
Feb. 14, 2008 Proposed rule Change to Delete from section 802.01e of the exchange’s Listed Company manual 

text that is No Longer relevant, File No. sr-NYse-2008-13

Feb. 15, 2008 Proposed rule Change to waive Fees for Initial Listing of a Company which results from the 
spin-off of the Assets Underlying a Listed tracking stock, File No. sr-NYse-2008-14

NYSE Arca
Feb. 12, 2008* Notice of Filing of Proposed rule Change, and Amendment No. 1 thereto, relating to the Listing 

and trading of six ishares® s&P gsCI™ Commodity-Indexed trusts, seC release No. 34-57318, 
File No. sr-NYseArca-2007-91

Feb. 13, 2008 Proposed rule Change Amending the Primary only order, File No. sr-NYseArca-2008-19

Feb. 14, 2008 Proposed rule Change relating to rule 5.2(j)(6) (equity Index-Linked securities, Commodity-
Linked securities and Currency-Linked securities), File No. sr-NYseArca-2008-20

Feb. 15, 2008 Proposed Rule Change Extending the “SizeQuote” Mechanism Pilot Program for a Period of One 
Year, File No. sr-NYseArca-2008-21

Feb. 15, 2008 Proposed rule Change relating to Listing and trading of the opta exchange-traded Notes,  
File No. sr-NYseArca-2008-22

Philadelphia Stock Exchange 
Feb. 12, 2008* Proposed rule Change relating to Delta Hedge exemptions, File No. sr-PHLX-2008-07 

Feb. 15, 2008 Proposed rule Change relating to requirements on off-Floor traders, File No. sr-PHLX-2008-12
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Exchange & SRO Rulemaking (cont’d)

Rules Effective Feb. 13 – 19, 2008
American Stock Exchange 

Feb. 13, 2008 Notice of Filing and Immediate effectiveness of Proposed rule Change to Delete the AemI-one 
rules, seC release No. 34-57321, File No. sr-AmeX-2008-11

Chicago Stock Exchange 
Feb. 12, 2008* Notice of Filing and Immediate effectiveness of Proposed rule Change and Amendment 

Number 1 thereto relating to Participant Fees and Credits, seC release No. 34-57315, File  
No. sr-CHX-2008-01

National Futures Association
Feb. 14, 2008 Notice of Filing and Immediate Effectiveness of Proposed Amendments, as Modified by Amendment 

No. 1 thereto, to the Interpretive Notice regarding Compliance rule 2-4: misuse of trade secrets 
and Proprietary Information, seC release No. 34-57335, File No. sr-NFA-2007-05

National Stock Exchange
Feb. 12, 2008* Notice of Filing and Immediate effectiveness of Proposed rule Change and Amendment No. 1 

thereto to Amend exchange rule 16 and the Fee schedule to modify Fees and market Data 
rebates for Autoex transactions and other Changes, seC release No. 34-57316, File No. sr-NsX-
2008-01

New York Stock Exchange 
Feb. 13, 2008 Notice of Filing and Immediate effectiveness of Proposed rule Change and Amendment No. 1 

thereto to Permit the exchange to modify or Cancel Clearly erroneous trades, seC release 
No. 34-57323, File No. sr-NYse-2008-09

NYSE Arca
Feb. 13, 2008 Notice of Filing and Immediate effectiveness of Proposed rule Change to Continue to List and 

trade the shares of the ishares msCI mexico Index Fund, seC release No. 34-57320, File 
No. sr-NYseArca-2008-15

Feb. 15, 2008 Notice of Filing and Immediate effectiveness of Proposed rule Change relating to Listing 
standards for Index-Linked exchangeable Notes in NYse Arca equities rule 5.2(j)(4), seC 
release No. 34-57343, File No. sr-NYseArca-2008-18

Philadelphia Stock Exchange 
Feb. 12, 2008* Notice of Filing and Immediate effectiveness of Proposed rule Change relating to Payment for 

order Flow and Linkage P/A orders, seC release No. 34-57313, File No. sr-PHLX-2008-10

*Publicly available after last week’s issue of Bloomberg Law reports® — securities Law.

Legislative Activity Table
Track Legislation Short Title Purpose

Broker-Dealer Regulation
H.r. 1289
rep. Johnson (D-tX)

Community reinvestment 
modernization Act of 2007

to enhance the availability of capital and credit for all citizens and 
communities, to ensure that community reinvestment keeps pace as  
banks, securities firms, and other financial service providers become 
affiliates as a result of the enactment of the Gramm-Leach-Bliley Act,  
and for other purposes. 

H.r. 1171
rep. meeks (D-NY)

money market Fund Parity 
Act of 2007

to direct the securities and exchange Commission to revise rules to provide 
for the comparable treatment and expanded use of qualified money market 
funds for broker-dealer financing.

s. 601
sen. Bayh (D-IN)

Simplification Through 
Additional reporting  
tax Act of 2007

to amend the Internal revenue Code of 1986 to require broker reporting  
of customer’s basis in securities transactions, and for other purposes.
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Legislative Activity Table (cont’d)

Track Legislation Short Title Purpose
Broker-Dealer Regulation (cont’d)

H.r. 878
rep. emanuel (D-IL)

Simplification Through 
Additional reporting  
tax Act of 2007

to amend the Internal revenue Code of 1986 to require broker reporting  
of customer’s basis in securities transactions, and for other purposes.

Commodity Derivatives
s. 2058
sen. Levin (D-mI)

Close the enron  
Loophole Act

to amend the Commodity exchange Act to close the enron loophole, 
prevent price manipulation and excessive speculation in the trading  
of energy commodities, and for other purposes.

H.r. 3009
rep. Barrow (D-gA)

market transparency 
reporting of United 
states transactions  
Act of 2007

to enhance transparency of trading in over-the-counter derivatives in 
natural gas.

s. 577
sen. Feinstein (D-CA)

oil and gas traders 
oversight Act of 2007

to amend the Commodity exchange Act to add a provision relating to 
reporting and recordkeeping for positions involving energy commodities.

H.r. 594
rep. stupack (D-mI)

Prevent Unfair manipulation 
of Prices Act of 2007

to regulate over-the-counter trading of energy derivatives.

Corporate Governance
H.r. 2829
rep. serrano (D-NY)

Financial services and 
general government 
Appropriations Act, 2008

section 905 of bill states: “None of the funds made available by this Act 
may be used by the securities and exchange Commission to enforce the 
requirements of section 404 of the sarbanes-oxley Act with respect to 
non-accelerated filers under section 210.2-02R of title 17, Code of Federal 
Regulations.” 

H.r. 2727
rep. garrett (r-NJ)

small Business soX 
Compliance extension Act

to extend the current moratorium for small businesses complying with 
section 404 of the sarbanes-oxley Act of 2002 by one year.

s. 1153
sen. snowe (r-me)

small Business regulatory 
review Act of 2007

to require assessment of the impact on small business concerns of rules 
relating to internal controls, and for other purposes.

H.r. 1780
rep. Kirk (r-IL)

small Business securities 
Protection Act

to improve the implementation of section 404 of sarbanes-oxley.

s. 869
sen. Demint (r-sC)

Compete Act of 2007 to reform certain provisions of section 404 of the sarbanes-oxley Act of 
2002 to make compliance with that section more efficient, with the goal  
of maintaining United states capital market global competitiveness. 

H.r. 1508
rep. meeks (D-NY)

Compete Act of 2007 to reform certain provisions of section 404 of the sarbanes-oxley Act of 
2002 to make compliance with that section more efficient, with the goal  
of maintaining United states capital market global competitiveness.

H.r. 1049
rep. garrett (r-NJ)

Amend misinterpreted 
excessive regulation in 
Corporate America Act

to reduce the unintended costs and burdens that the sarbanes-oxley Act 
of 2002 imposes on U.s. businesses, while maintaining that Act’s goals  
of bolstering confidence.

Federal Securities Laws
H.r. 3505
rep. roskam (r-IL)

securities Law technical 
Corrections Act of 2007

to make various technical and clerical amendments to the federal securities 
laws.

H.r. 3504
re. roskam (r-IL)

transparency in Corporate 
Filings Act

to authorize the securities and exchange Commission to permit or require 
persons filing or furnishing information under the securities laws to make 
such information available on internet websites, in addition to or instead of 
including such information in filings with or submissions to the Commission, 
under such conditions as the Commission may specify by rule.

H.r. 2868
rep. meeks (D-NY)

(No short title) to eliminate the exemption from state regulation for certain securities 
designated by national securities exchanges.

H.r. 2595
rep. mahoney (D-FL)

(No short title) to amend the securities exchange Act of 1934 to require the disclosure of 
proxy votes relating to executive and director compensation by beneficial 
owners of more than five percent of a company’s shares. 
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Legislative Activity Table (cont’d)

Track Legislation Short Title Purpose
Federal Securities Laws (cont’d)

H.r. 2341
rep. Baird (D-wA)

stop trading on 
Congressional  
Knowledge Act

to prohibit securities and commodities trading based on nonpublic information 
relating to Congress, and to require additional reporting by members and 
employees of Congress of securities transactions, and for other purposes.

s. 1181
sen. obama (D-IL)

shareholder Vote  
on executive 
Compensation Act

to amend the securities exchange Act of 1934 to provide shareholders with 
an advisory vote on executive compensation.

s. 834
sen. Hatch (r-Ut)

Promoting transparency 
in Financial reporting  
Act of 2007

A bill to require annual testimony before Congress by the securities and 
exchange Commission, the Financial Accounting standards Board, and the 
Public Company Accounting oversight Board, relating to efforts to promote 
transparency in financial reporting.

H.r. 1341
rep. gillmor (r-oH)

Honest Income  
Disclosure Act

to require corporate income reported to the Internal revenue service to be 
included in annual reports to the securities and exchange Commission.

H.r. 1257
rep. Frank (D-mA)

shareholder Vote  
on executive 
Compensation Act

to amend the securities exchange Act of 1934 to provide shareholders with 
an advisory vote on executive compensation.

H.r. 1208
rep. gillmor (r-oH)

Corporate Charitable 
Disclosure Act of 2007

to amend the securities exchange Act of 1934 to require improved disclosure 
of corporate charitable contributions, and for other purposes.

H.r. 755
rep. Davis (r-KY)

Promoting transparency 
in Financial reporting  
Act of 2007

to require annual oral testimony before the Financial services Committee 
of the Chairperson or a designee of the Chairperson of the securities and 
exchange Commission, the Financial Accounting standards Board, and the 
Public Company Accounting oversight Board, relating to their efforts to 
promote transparency in financial reporting. 

Hedge Funds
H.r. 3417
rep. Larson (D-Ct)

Commission on the tax 
treatment of Hedge 
Funds and Private  
equity Act of 2007

to establish the Commission on the tax treatment of Hedge Funds and 
Private equity. 

H.r. 2834
rep. Levin (D-mI)

(No short title) to amend the Internal revenue Code of 1986 to treat income received 
by partners for performing investment management services as ordinary 
income received for the performance of services.

H.r. 2586
rep. Capuano (D-mA)

securities and exchange 
Commission Authority 
restoration Act of 2007

to amend the Investment Advisers Act of 1940 to authorize the Commission 
to require the registration of hedge fund advisers under that Act.

s. 1402
sen. grassley (r-IA)

Hedge Fund registration 
Act of 2007

A bill to amend the Investment Advisers Act of 1940, with respect to the 
exemption to registration requirements.

Investment Advisers and Companies
H.r.3225
rep. Castle (r-De)

mutual Fund Fee  
reform Act

to require the securities and exchange Commission to improve the disclosure 
of fees and expenses of open-end investment companies registered under 
the Investment Company Act of 1940.

H.r. 1357
rep. ros-Lehtinen (r-FL)

(No short title) to require divestiture of current investments in Iran, to prohibit future 
investments in Iran, and to require disclosure to investors of information 
relating to such investments.

H.r. 397
rep. saxton (r-NJ)

(No short title) to amend the Internal revenue Code of 1986 to allow individuals to 
defer recognition of reinvested capital gains distributions from regulated 
investment companies.

Securities Litigation
H.r. 3931
rep. Baker (r-LA)

the securities Litigation 
Attorney Accountability 
and transparency Act 

to protect investors by fostering transparency and accountability  
of attorneys in private securities litigation.
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Bloomberg Bankruptcy Law 
Seminar March 2008
Hot Topics in Bankruptcy: 
Homebuilders in Chapter 11 and 
Trading Claims in Bankruptcy

Bloomberg Finance L.P. is hosting a Bankruptcy Law 
seminar on “Hot topics in Bankruptcy: Homebuilders in 
Chapter 11 and Trading Claims in Bankruptcy” in New York, 
co-sponsored by the CLe Institute, New York County 
Lawyers’ Association, at the Bloomberg headquarters in 
New York City on wednesday, march 5, 2008, between 
8:00 a.m. and 12:15 p.m.

there is no cost to attend the event.

the program agenda includes a panel discussion on special 
Issues for Homebuilders in Chapter 11 Bankruptcies. the 
panel members include: David Bruck, Partner, greenbaum 
rowe smith & Davis LLP; Honorable michael Kaplan, U.s. 
Bankruptcy Court, District of New Jersey; and Perry mandarino, 
senior managing Director and Partner, traxi LLC.

John-Carl Barone, executive Director, JP morgan securities 
Inc.; Honorable Allan L. gropper, U.s. Bankruptcy Court, 

southern District of New York; Kenneth grossman, 
managing Director and senior Portfolio manager, Del mar 
Asset management; ricky mason, Partner, wachtell, Lipton, 
rosen & Katz; and thomas moers mayer, Partner, Kramer 
Levin Naftalis & Frankel LLP will discuss Current topics in 
trading Claims in Bankruptcy.

reservations can be made by sending an email to 
focusfocus@bloomberg.net, please include “3/5 BLAW” in 
subject line and include your name, company/firm name, 
address, phone and email address. You may also sign up 
through BU<go>. For more information about the event 
please contact Lisa Cohose at lcohose@bloomberg.net or 
Anthony Pacchia at apacchia1@bloomberg.net.

New York MCLE Credit:
this course has been approved in accordance with the 
requirements of the New York state Continuing Legal 
education Board for a maximum of 3 transitional and non-
transitional credit hours: 3 Professional Practice.

ACCreDIteD ProVIDer stAtUs: New York County Lawyers’ 
Association has been certified by the New York State 
Continuing Legal education Board as an Accredited Provider 
of continuing legal education in the state of New York, 
march 8, 2007 – march 7, 2010.
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