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Implementing Regulations of Enterprise Income Tax 
Law Implemented in China 

As of January 1, 2008, China’s unified Enterprise In-
come Tax Law (EIT Law) and its Implementing Regu-
lations (Implementing Regulations) are in effect. 

OVERVIEW

The EIT Law, which was promulgated on March 16, 
2007, initiated a new era of China’s tax regime: it re-
pealed two existing tax laws that applied to domes-
tic enterprises and foreign invested enterprises, 
treats equally domestic enterprises and foreign-in-
vested enterprises, and in general grants preferen-
tial tax treatments to enterprises based upon the 
nature of their business, instead of the location of 
their business. 

On December 6, 2007, China’s State Council pro-
mulgated the Implementing Regulations to sup-
plement the EIT Law. Similarly to the EIT Law, the 
Implementing Regulations replace their two prede-
cessors and treat equally domestic enterprises and 
foreign-invested enterprises.

Highlights

Dividend Withholding Tax 

For foreign investors, the most significant change 
wrought by the Implementing Regulations is that 
the profits/dividends of foreign-invested enterprises 
distributed to foreign investors are subject to a 10% 
withholding tax – a significant change, as China had 
exempted such profits from any income tax for the 
last 15 years. But if China and the home country/re-
gion of the relevant foreign investor have entered 

into tax treaties, the withholding tax rate may be 
lower. For example, the withholding tax rate appli-
cable to investors from Hong Kong, Singapore, and 
Barbados is 5% instead of 10%.

An issue that remains unclear is whether the un-
distributed dividends generated prior to January 1, 
2008 should be subject to the withholding tax. Based 
on our discussions with the tax authority, we believe 
that the tax authority will exempt such dividends 
from the withholding tax. 

Specifi c Taxpayers 

As in many other countries, the EIT Law divides tax-
payers into resident and nonresident enterprises. 
The Implementing Regulations clarify the meaning 
of these two types of enterprises. In particular, if an 
enterprise is incorporated outside of China but has 
“effective management” inside China, it should be 
treated as a resident enterprise under the EIT Law. 
The Implementing Regulations define “effective 
management” as a management body that sub-
stantially manages and controls the manufactur-
ing, operations, and all other material aspects of an 
enterprise. 

Non-Monetary Income

The EIT Law relies on the general principle that both 
monetary and non-monetary income of an enter-
prise is taxable, and the Implementing Regulations 
list all specific forms of monetary and non-mone-
tary income (non-monetary income includes fixed 
assets, biological assets, intangible assets, equity 
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investment, and services received by the enterprise 
as income). 

New Deductions

Under the Implementing Regulations, the deduc-
tions applied to domestic enterprises and foreign-
invested enterprises are unified and amended:

n Deduction of Salary For domestic companies, 
the deduction of salary and wages was previously 
based on calculation of “taxable salary,” while 
for foreign invested enterprises, such deduction 
was based on actual salary and wages. The Imple-
menting Regulations provide that “reasonable” 
salary and wages are deductible for both foreign-
invested and domestic enterprises. They also set 
forth criteria to decide whether or not the salary 
and wages are “reasonable.” 

n Deduction of Entertainment Fees The deduc-
tion of business-related entertainment expenses 
used to be capped by a certain percentage of rev-
enue. The Implementing Regulations change the 
cap of the deductible amount to the higher of (i) 
60% of actual expenses, and (ii) 0.5% of the rev-
enue for each year. 

In addition to the above, the Implementing Regula-
tions revise the percentage of deductible vocational 
education expenses, unify the deduction of advertis-
ing/promotion expenses, and clarify the deduction 
of public interest donations. 

New Preferential Tax Treatments

The Implementing Regulations set forth the de-
tailed preferential tax treatments for enterprises 
engaging in (i) agriculture, forestry, husbandry, 
and fishery; (ii) infrastructure construction; or (iii) 
environmentally-friendly and energy-saving proj-
ects. The Implementing Regulations increase the 
number of years during which income taxes are 
exempted or reduced by half for such enterprises, 
and provide criteria for the enterprises to qualify 
for these preferential tax treatments.

The Implementing Regulations also grant preferential 
tax treatments to small and low-profit enterprises and 
high-technology enterprises:

n Small and Low-Profit Enterprises If an enter-
prise meets certain criteria for annual taxable in-
come, number of employees, and total assets, as 

set forth in the Implementing Regulations, and 
qualifies as a small and low-profit enterprise, it 
will enjoy a preferential rate of 20%. 

n High- or New-Technology Enterprises The EIT 
Law grants a 15% preferential tax rate to high- or 
new-technology enterprises. The Implementing 
Regulations set forth, among others, the follow-
ing criteria for a company to qualify as a high- or 
new-technology enterprise: (i) the enterprise owns 
core intellectual property rights; (ii) its products 
or services are covered by the Scope of High- and 
New-Technology Strongly Supported by the State; 
(iii) research and development expenses are higher 
than a certain percentage of sales income; (iv) sales 
of high- or new-technology products account for a 
certain proportion of its total income; and (v) it hires 
the required number of technicians. The Scope of 
High- and New-Technology Strongly Supported by 
the State and the measures for recognition of high- 
or new-technology enterprises will be issued by the 
State Council at a future date.

n Investors In High- and New-Technology En-
terprises Investors that hold equity interest in 
medium and small unlisted high- and new-technol-
ogy enterprises for at least two years are entitled 
to an income tax deduction of up to 70% of their 
total investment. This preferential tax treatment is 
particularly beneficial to venture capital investors 
focusing on high-technology enterprises.

n Technology Transfer Preference Income de-
rived from technology transfers is exempted 
from income taxes if such income is less than 
RMB5,000,000 in one tax year. If the amount ex-
ceeds RMB5,000,000, only 50% of the exceeding 
amount will be taxable.

n R&D Expenses 150% of research and development 
expenses for new technologies, new products, 
and new techniques that have never before been 
achieved in China can be deducted from taxable in-
come. Furthermore, if an enterprise ultimately de-
velops the intellectual property, 150% of the cost of 
such intellectual property can be amortized.

n Environmentally-Friendly Projects An enter-
prise engaging in a project related to environment 
protection or energy and water conservation, in-
cluding public sewage disposal, public garbage 
disposal, development and utilization of methane, 
energy conservation, and desalination will be ex-
empt from taxes for 3 years, starting from the year 
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when it receives operational income for the first 
time, and have its taxes reduced by half for the fol-
lowing 3 years. 

Transition Arrangement 

The EIT Law provides a five-year transition period 
for existing tax preferences. The Implementing Reg-
ulations did not set forth detailed provisions in this 
regard. The detailed provisions for the transition are 
found in the Circular Regarding Implementation of 
Preferential Policy Under Enterprise Income Tax Law 
During Transition Period (Transition Circular) issued 
by the State Council on December 26, 2007:

n Only enterprises registered with the relevant ad-
ministrations of industry and commerce prior to 
March 16, 2007 (when the EIT Law was promulgat-
ed) are entitled to the five-year transition period.

- Preferential tax rate: Enterprises currently en-
joying a 15% tax rate should apply the prefer-
ential income tax rates in the grid below: 

 Existing Applicable Tax Rate at 15%

  2008  18%

  2009  20%

  2010  22%

  2011  24%

  2012  25%
 

- Tax holidays: Enterprises enjoying tax holidays 
are entitled to tax holidays until such holidays 
expire. All tax holidays automatically start 
from January 1, 2008 even if the qualified en-
terprises have not made any profit. 

n Enterprises in China’s central and western regions 
may continue to enjoy their existing tax prefer-
ences. This exception is an integral part of China’s 
policy of promoting the development of its central 
and western regions. 

n If one enterprise covered by the Transition Circular 
is also qualified for other incentive measures under 
the EIT Law and its Implementing Regulations, the 

enterprise must choose one preferential treatment 
or another. 

Conclusion

The Implementing Regulations set forth detailed 
provisions to supplement the EIT Law. Like the EIT 
Law, the Implementing Regulations focus on grant-
ing incentives to high-technology, environmentally–
friendly, and clean-energy enterprises. 


