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OVERVIEW

For foreign investors in China, one of the major le-
gal developments in 2006 was the adoption of the 
Provisions on Mergers and Acquisitions of Domestic 
Enterprises by Foreign Investors (the “M&A Rules”).  
2007 turned out to be a busy year as well.  We high-
light below certain aspects of seven laws and regula-
tions adopted in 2007 that will shape foreign invest-
ments in China in the years to come.  They include:

•  Foreign Investment Industrial Guidance Catalogue 
(Amended in 2007)  (the “New Investment Catalogue”)

•  Notice on Further Strengthening and Regulating the 
Examination, Approval and Supervision of Foreign 
Direct Investment in the Real Estate Industry
(“Circular No. 50”)

 

•  The Supreme People’s Court, Rules Regarding the 
Application of Laws for Foreign-related Civil and 
Commercial Contractual Disputes
(“Rules on Governing Law”)

•  Enterprise Income Tax Law
 
•  Property Law
 
•  Labor Contract Law
 
•  Anti-Monopoly Law 

The New Investment Catalogue

Compared to the Foreign Investment Industrial 
Guidance Catalogue issued in 2004, the New Invest-
ment Catalogue encourages the development and 

production of clean or renewable energy, as well as 
industries that are friendly to the environment.  At 
the same time, it relaxes restrictions on foreign in-
vestments in commercial and fi nancial services, but 
strengthens restrictions on foreign investments in 
real estate, and in high energy-consumption or en-
vironmentally sensitive industries. Furthermore, it 
no longer encourages export oriented industries. In 
light of these changes, even investors experienced 
in China should fi rst confi rm how its investment op-
portunity would be classifi ed under the New Invest-
ment Catalogue.

Circular No. 50

As the Chinese government continues to consider its 
real estate sector to be overheated, the Ministry of 
Commerce (“MofCom”) followed up its Circular No. 
171 issued in 2006 with Circular No. 50 in 2007.  Under 
Circular No. 50, even after local authorities approve 
a foreign investment in real estate, such approval 
must be fi led with MofCom.  Without such fi ling, the 
State Administration of Foreign Exchange generally 
would not approve any conversion of foreign curren-
cy into Renminbi for use in China.  This fi ling gives 
MofCom the opportunity to review (and therefore to 
overturn) any local approval, and enhances the cen-
tral government’s ability to coordinate real estate in-
vestments and developments around the country. 

Rules on Governing Law

As a result of the promulgation of the M&A Rules 
in 2006, many foreign investors are making invest-
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ments directly in Chinese companies by forming 
sino-foreign joint ventures or investing in Chinese 
joint stock companies.  In 2007, the Supreme Peo-
ple’s Court issued the Rules on Governing Law which 
provide that essentially all contracts (including con-
tracts to transfer equity interests in foreign invested 
enterprises (“FIEs”)) related to foreign investments 
must be governed by Chinese law.  While the Rules 
on Governing Law, strictly speaking, are judicial in-
terpretations that do not bind other governmental 
entities, MofCom and other approval authorities 
have indicated in informal inquiries that they will fol-
low these interpretations, and therefore not approve 
foreign investment contracts governed by laws of 
other jurisdictions.  It has become increasingly im-
portant that foreign investors and their advisors are 
experienced with investment structures and docu-
ments governed by Chinese law.

Enterprise Income Tax Law

The Enterprise Income Tax Law generally reduces 
enterprise income tax from 33% to 25%, but restruc-
tures tax incentives from geographically based pref-
erences (such as those granted to businesses in spe-
cial economic zones in Shenzhen or Pudong, which 
will be phased out) to industry based preferences 
(such as a further reduced tax rate of 15% for quali-
fied high and new technology enterprises).  Over the 
next five years, the two-year exemption and three-
year 50% reduction of income tax for FIEs involved 
in manufacturing will be phased out.  Foreign inves-
tors should review any tax incentives built in their 
traditional financial models, and should reconfirm 
the legal jurisdictions of their investment vehicles 
for more efficient tax withholding treatment.

Property Law

In addition to revolutionizing the legal concept of pri-
vate property right, the Property Law supplements 
and amends the way security interests are created 
in China.  Unlike many other jurisdictions, pledges of 
equity interests in private companies must be regis-
tered with the State Administration of Industry and 
Commerce, and pledges of shares in public compa-
nies must be registered with clearing institutions, to 
be valid. 

Labor Contract Law

Through the Labor Contract Law, the Chinese gov-
ernment is promoting longer-term employment re-
lationship, increasing presence and significance of 
trade unions in the workplace, and empowering the 
individual employee vis-à-vis the employer. Notably, 
the law restricts the use of non-compete agreements 
on senior management, senior technical personnel 
and other personnel who are obliged to maintain 
the employer’s trade secrets.  It also limits non-com-
petes to a maximum of two years and requires the 
employer to pay a former employee during the non-
compete period.  That said, the law does not specify 
any minimum consideration for the non-compete 
agreement, which will likely remain subject to local 
regulations.

Anti-Monopoly Law

Thirteen years in the making, the Anti-Monopoly 
Law prohibits horizontal and vertical monopoly 
agreements, forbids abuse of dominant market po-
sition, and imposes filing requirements for mergers 
and acquisitions.  In addition to imposing fines and 
penalties for violations, it creates a new private right 
of civil litigation.  It is anticipated that when the Anti-
Monopoly Law comes into effect in August 2008, the 
new anti-monopoly commission will be established, 
and the implementing rules (including thresholds 
and procedures for making pre-merger filings) for 
the new law will be promulgated.  Investors may 
need to add a filing period of up to 180 days to their 
investment schedule.

Looking Ahead

We anticipate that 2008 will be another year during 
which the Chinese government will be actively pass-
ing new laws.  For example, a new law is expected 
to be passed to more specifically provide that state 
owned assets may be sold only at market value 
rather than book value.  Further, we also expect the 
implementation rules for the Anti-Monopoly Law 
and the implementation rules for the Property Law 
to be promulgated in 2008.  In addition, if the growth 
rate of the real estate markets in China does not 
slow down to avoid a “bubble”, we also expect the 
Chinese government to take additional measures to 
cool the real estate markets. 
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