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New Mandate from Sacramento: California Employers Required to 
Notify Employees that They May Be Eligible for Federal Earned 
Income Tax Credit

By Doug Schaaf and Julian Decyk

Effective January 1, 2008, all California employers are 
required to notify all of their employees that the 
employees may be eligible for the federal Earned Income 
Tax Credit (“EITC”). Compliance involves sending the 
required content in the required manner at the required 
time. 

Required Content (Three options): 

The employer can provide the following precise 
statement to the employee: 

1. Based on your annual earnings, you may be 
eligible to receive the earned income tax credit from 
the federal government. The earned income tax 
credit is a refundable federal income tax credit for 
low-income working individuals and families. The 
earned income tax credit has no effect on certain 
welfare benefits. In most cases, earned income tax 
credit payments will not be used to determine 
eligibility for Medicaid, supplemental security 
income, food stamps, low-income housing or most 
temporary assistance for needy families’ payments. 
Even if you do not owe federal taxes, you must file a 
tax return to receive the earned income tax credit. Be 
sure to fill out the earned income tax credit form in 
the federal income tax return booklet. For 
information regarding your eligibility to receive the 
earned income tax credit, including information on 
how to obtain the IRS Notice 797 or Form W-5, or 
any other necessary forms and instructions, contact 
the Internal Revenue Service by calling 1-800-829-
3676 or through its Web site at www.irs.gov.

2. The employer can provide instructions on how to 
obtain any notices available from the Internal Revenue 
Service for this purpose, including, but not limited to, 
the IRS Notice 797 and Form W-5, or any successor 
notice or form; or 

3. The employer can create its own notice, as long as it 
contains substantially the same language as option 1 or 
option 2. 

Required Manner (Two options): 

1. The employer can hand the notification directly to 
the employee. 

2. The employer can mail it to the employee's last 
known address. 

Incidentally, the statute specifically states that posting 
the notice on an employee bulletin board or sending it 
through office mail will not satisfy the notification 
requirement, though these additional methods of 
notification are encouraged. 

Required Time
(Keyed to Form W-2 or Form 1099): 

The employer shall make the notification within one 
week before, or one week after, or at the same time as, 
the employer provides an annual wage summary, 
including, but not limited to, IRS Form W-2, or a Form 
1099, to any employee. 
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There's More: 

Form W-5. The new California statute also expressly 
requires an employer to process IRS Form W-5 for 
advance payments of the EITC, if requested by the 
employee. 

Some technical details:

A. Definitions of Employer and Employee. For these 
purposes, the California Unemployment Insurance Code 
(“UIC”) is the starting point. An “employer” is any 
California employer who is subject to, and is required to 
provide, unemployment insurance to his or her 
employees, under the UIC, while an “employee” is any 
person who is covered by unemployment insurance by 
his or her employer, pursuant to the UIC. 

B. The statute setting forth these requirements is codified 

as Sections 19850 through 19854 of the California Revenue 
and Taxation Code. It can also be identified as 
Chapter 606 of the California Statutes of 2007 and was 
considered by the Legislature as AB 650. The statute is 
effective and operative on January 1, 2008.

Federal Requirements:

The IRS has long had its own requirements for 
employers to provide notification to employees 
concerning the Federal EITC. See, for example, IRS 
Notice 1015 (Revised December 2007), Treasury 
Regulations Section 31.6051-1(h), IRS Notice 89-95, 
1989-2 CB 417 and IRS Notice 797 (Revised December 
2007). The IRS rules have a different scope and content 
than the California rules described above. The IRS rules 
do not base their definitions on state unemployment 
insurance codes, but rather on rules with respect to 
Federal income tax withholding from wages. 
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If you have any questions concerning these developing issues, please do not hesitate to contact any of the
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