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FCC Prohibits Exclusivity Agreements Between Multiple Dwelling 
Units and Most Cable Companies 
By John Griffith Johnson, Jr. and Jason Rosenstock 

SUMMARY 

On October 31, 2007, the Federal Communications 
Commission (the “FCC” or the “Commission”) 
unanimously adopted a Report and Order (the “Order”) 
that prohibits the enforcement of exclusivity clauses in 
contracts for the provision of video services to Multiple 
Dwelling Units (“MDUs”), such as apartment buildings, 
condominiums, trailer parks, etc. The Order applies to 
most cable operators, although the Commission also 
made it clear that it would be considering whether to 
extend the ban on exclusivity contracts to other video 
providers (i.e., satellite, private cable operators, and 
telephone companies) in the coming months. 

While an appeal of this Order is considered likely, 
unless a stay is granted by the FCC or by a reviewing 
court, the Order will become law 30 days after its 
publication in the Federal Register (or such later date as 
the FCC shall specify in the Order itself, when 
published). 

Although the Order has not yet been formally published 
by the FCC, based on the Commission’s news release 
describing the Order, as well as the individual 
Commissioners’ statements, it is clear that this Order is 
the first step in the FCC’s attempt to introduce 
competitive parity among video providers with regard 
to their servicing of MDUs. 

THE ORDER 

The Order prevents a MDU from entering into an 
exclusive contract with a cable provider to provide cable 
video to the unit. The Commission justifies its authority 
based on Section 628 of the Communications Act of 
1934, as amended (“the Act”). That provision, which is 

contained in the section dealing with cable 
communications, provides the Commission with the 
authority to prevent cable operators from engaging in 
unfair methods of competition. Since Section 628 of the 
Act only provides this authority to the Commission 
with regard to cable providers, the Order is limited only 
to exclusivity agreements between MDUs and most 
cable companies. 

The Order does not abrogate the entire contract between 
a cable provider and the MDU. Rather, the effect of this 
Order will only prevent enforcement of the exclusivity 
provision that may exist within such a contract. Since 
nearly 20 states, including New York, have already 
enacted similar prohibitions on exclusivity contracts, the 
nationwide effect of this Order may be less dramatic 
than some observers have envisioned. 

In his concurring statement, FCC Commissioner Robert 
McDowell raised issues about the legal sustainability of 
the Commission’s decision. He explicitly questioned 
whether a court would find it acceptable that, after 
inviting MDU owners and cable operators to enter into 
these agreements in 2003,1 the FCC is now abrogating 
those agreements rather than waiting for them to expire, 
and without providing for a grace period. 

LOOKING PAST CABLE TO OTHER SERVICES 

Concurrently with adopting the Order, the Commission 
also adopted a Further Notice of Proposed Rulemaking 
seeking comment on whether to take action on 
exclusivity clauses in contracts between other video 
providers (i.e., satellite, private cable operators, and 
other Multichannel Video Programming Distributors or 
“MVPDs”) and the owners of MDUs. In addition, the 
Further Notice of Proposed Rulemaking sought 
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comment on whether the Commission should also 
prohibit exclusive marketing and bulk-billing 
arrangements between MVPDs and MDUs. Based on 
statements by FCC Commissioners Michael Copps and 
Jonathan Adelstein, it is anticipated that a future Report 
and Order on other video provider exclusivity 
agreements will be finalized six months after this first 
Order is published in the Federal Register. 

In addition to exclusivity agreements between MDUs 
and various MVPDs, it also appears that the 
Commission may consider extending the prohibition on 
exclusivity arrangements to other telecommunication 
services, including traditional telephone service. In his 
statement approving the Order prohibiting MDU 
exclusivity agreements with cable operators, 
Commissioner Copps announced the Commission’s 

intent to consider exclusivity agreements for 
telecommunications services in residential MDUs. 

Despite this apparent eagerness by the Commission to 
introduce competitive parity among the providers of 
telecommunications and information services to MDUs, 
it appears that any new significant actions could be 
months away. Based on Commissioner Copps’ 
statement, the rumored telephone exclusivity order will 
not be made public until two months after the 
October 31, 2007 Order dealing with cable operators 
shall have been printed in the Federal Register. However, 
that text can’t go into the pipeline for publication in the 
Federal Register until the Order itself is made public by 
the FCC. Since this first step has yet to occur, it could be 
some time before the FCC addresses telephone 
exclusivity contracts. 

   

If you have any questions concerning these developing issues, please do not hesitate to contact one of the 
following Paul Hastings Washington, D.C. lawyers: 

John Griffith Johnson, Jr. 
202-551-1724 
johngriffithjohnson@paulhastings.com 

Jason M. Rosenstock  
202-551-1871 
jasonrosenstock@paulhastings.com

 

 
1 See Telecommunications Services Inside Wiring: Cable Television Consumer Protection & Competition Act of 1992, First Order on Reconsideration 
and Second Report and Order, 18 F.C.C. Rcd 1342 (2003), at ¶ 71. 


