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New Regulations on Laws Governing Civil/Commercial Contracts  

On July 23, 2007, the Supreme People’s Court issued new Regulations Regarding the Application of Laws for 
Foreign-related Civil and Commercial Contractual Disputes (the “Regulations”).

The Regulations state that where contracting parties fail to choose a governing law for their foreign-related 
contract,[1] the People’s Courts will adopt the laws of the countries or regions that have the closest nexus to 
the formation or implementation of that contract as its governing law. The Regulations set out rules for deter-
mining which laws will govern for the following seventeen (17) types of contracts: 

Type of Contract

Sale and purchase agreements

Raw materials / parts processing, etc.

Equipment supply contracts 

Transfer, lease, mortgage of immovable properties

Leasing of chattels

Pawning of chattels

Loan agreements

Insurance contracts

Leveraged lease agreements

Structural engineering contracts

Warehousing, bailment and
use of warehouse agreements

Contracts of guarantee

Trust agreements

Bond issuance, sale and transfer agreements

Auction agreements

Commission agency agreements

Mediation agreements

Applicable Law

Law of seller; if the contract was negotiated and formed 
at the place of the purchaser’s or the contract clearly 
stipulates that the seller is required to make delivery at 
the purchaser’s place of residence, then the governing law 
shall be that of the purchaser

Law where processing is performed

Law where equipment is to be installed

Law where property is located

Law of lesser

Law of bailee/pawnee

Law of lender

Law of insurer

Law of lessee

Law where engineering works are located

Law of bailee

Law of guarantor

Law of trustee

Law of issuance, sale or transfer of the bond

Law where auction is held

Law of commission agent

Law of mediator
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In addition, the performance of the following eight 
(8) specific types of contracts, essentially relating 
to foreign investment in the PRC, must now be 
governed by PRC laws.  

  •  Sino-foreign equity joint venture (EJV) contracts

•  Sino-foreign cooperative joint venture 

(CJV) contracts 

•  Contracts for the Sino-foreign cooperative 

exploration and exploitation of natural resources

•  Equity interest transfer contracts of foreign 

invested enterprises (FIEs) 

•  Contract management contracts of EJVs and 

CJVs in China by foreign individuals, legal 

persons or other organizations 

(collectively “Foreigners”)  

•  Contracts for the equity purchase of non-FIEs[2] 

by Foreigners 

•  Contracts for the subscription to increased 

registered capital of non-FIEs in China     

•  Contracts for the asset purchase of non-FIEs 

by Foreigners

The Regulations also prohibit the contracting parties 
from choosing a foreign law as governing law in their 
contract if: (i) their purpose is to evade application of 
the mandatory provisions under PRC law and regula-
tions; or (ii) the foreign law violates the public inter-
ests of the PRC.  

Consequences for Foreign Investment- 
Related Contracts

Many FIEs or foreign investors currently choose 
foreign law as the governing law for foreign invest-
ment-related contracts; however, such contracts may 
now need to be governed by PRC law. The Regula-
tions may render their choice of governing law for 
such contracts invalid, or result in PRC authorities 
not approving certain corporate transactions until 
the foreign governing law in such contracts has been 
changed to PRC law. 

According to informal inquiries with the Supreme 
People’s Court, a contract or other document that 
requires approval from the Ministry of Commerce 
(“MOFCOM”) or the Commission on Foreign Trade 
and Economic Cooperation (“COFTEC”) is consid-
ered to have been “performed in the PRC.” This has 

significant ramifications for transactions once com-
monly thought to be offshore in nature and could 
be governed by foreign law. For example, PRC law 
would apply to a transaction in which a foreign party 
transfers its equity interest in an onshore FIE to an-
other foreign party.

The Regulations also cast considerable uncertainty 
on the ultimate enforceability of side letters, which 
are often governed by foreign laws and are used in 
Sino-foreign corporate transactions. 

As the Regulations are a PRC judicial statement, they 
only bind PRC judicial proceedings; non-judicial or-
gans are not necessarily bound by the Regulations. 
Nevertheless, informal inquiries with PRC authorities 
such as MOFCOM and COFTEC, which are charged 
with approving certain foreign investment-related 
contracts, reveal that those authorities would likely 
adhere to the Regulations[3]. Overseas courts and 
arbitration commissions are also not bound by the 
Regulations. 

However, a significant risk regarding the enforceabil-
ity of foreign governing laws in foreign investment-
related contracts still exists if any arbitration awards 
need to be enforced within China, because the valid-
ity of such arbitration awards may be challenged by 
PRC courts that are responsible for enforcing such 
orders.

Note that while the Regulations usefully clarify the 
protocol for determining the governing law for vari-
ous contracts, the most common contracts for for-
eign investors are the ones that the Regulations deci-
sively bring under PRC jurisdiction.

Notes:
[1] According to Chapter 8 of the General Principles of PRC Civil 
Law, a contract is foreign-related if it involves any foreign interests, 
e.g., where any one party is a foreign enterprise, other economic 
organization or individual. Where both parties are Chinese, a con-
tract may be foreign-related if either the facts establishing the legal 
relationship between the parties occurred in a foreign country or 
the subject matter in dispute is in a foreign country.

[2] A non-FIE is a purely domestic enterprise, one without any for-
eign investment.

[3] There is no definitive legal basis for non-judicial organs such 
as MOFCOM and COFTEC to strictly apply judicial interpretations. 
The State Administration of Industry and Commerce has previously 
ruled that interpretations of the Supreme People’s Court may be 
used for reference.
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Paul, Hastings, Janofsky & Walker LLP is a global law firm 
with over 1,200 lawyers in 18 offices across Asia, Europe 
and the United States. Paul Hastings has one of the larg-
est, full service, multi-jurisdictional legal practices in Asia 
with over 200 legal professionals in Beijing, Hong Kong, 
Shanghai and Tokyo.  
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