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Introduction

In the latest development in state and federal 
enforcement of the securities laws, California 
Attorney General Bill Lockyer has acted quickly 
to exercise new watchdog powers just conferred 
by the California Senate Bill he sponsored (SB 
434, effective January 1, 2004).   Attorney 
General Lockyer began the new year by launching 
a probe into whether three California-based 
mutual funds defrauded investors by failing to 
disclose deals under which broker-dealers received 
compensation in exchange for recommending 
particular mutual funds to customers.  The 
new law gives the Attorney General concurrent 
jurisdiction with the Commissioner of 
Corporations to enforce California’s securities 
and commodities laws.  The focus of the current 
investigation is whether investors were improperly 
steered toward certain mutual funds by brokers 
who were receiving payments from those funds.  

The California Attorney General’s immediate 
use of the new power is akin to the aggressive 
state enforcement actions brought by New York 
Attorney General Elliot Spitzer against New York 
investment firms and brokerage houses.  Spitzer 
has received extensive publicity for his role in 
fostering increased oversight of Wall Street, and 
attorneys general and officials in other states have 
similarly become increasingly active in this arena.

During 2003, the California Attorney General 
began exploring the possibility of broadening the 
office’s powers to protect California investors.  
Lockyer was able to generate support for SB 434 
because of a confluence of recent events, including 
as noted, the continued scrutiny in other states 
of securities industry practices and the California 
Attorney General’s recent difficulties advancing 
the State’s investigation of Enron.  (That 
investigation was slowed by inefficient discovery 

processes that permitted Enron to delay producing 
documents until a year into the investigation.)  
The result of Lockyer’s efforts is the new law 
which facilitates investigations into perceived 
securities law violations on the part of a wide 
array of businesses, including those engaged in 
investment management.  Now that Lockyer 
has this new power, companies in the securities 
industry should anticipate an increasing level of 
scrutiny and enhanced enforcement efforts by 
California officials.  

Summary of SB 434

Before SB 434 was passed, the power to initiate 
investigations, refer evidence showing a violation 
of the securities laws, and bring civil lawsuits on 
behalf of the State of California rested solely with 
the Commissioner of Corporations.  According 
to Lockyer, in his four years as Attorney General, 
the Department of Corporations had not referred 
a single case to the Attorney General’s office 
for investigation.  The new law allows Lockyer 
to initiate his own investigations and civil 
actions.  The purpose of the law was to “enhance 
accountability and deter fraud in the state’s 
investment marketplace.”1

At the heart of SB 434 are provisions granting 
the Attorney General broad discretionary 
power to decide whether to commence its own 
investigations and bring its own legal actions for 
perceived violations of California’s securities and 
commodities laws.  The law provides:  “Whenever 
it appears to the Attorney General that any person 
has engaged or is about to engage in any act or 
practice constituting a violation of the securities 
law or the commodities law, the Attorney General 
may, in his or her discretion, bring an action in 
the name of the people of the State of California 
in the superior court to enjoin the acts or practices 

StayCurrent.
January 2004

To maintain momentum ››



or to enforce compliance with the securities law 
or commodities law.”2  

Where the Attorney General deems it appropriate, 
he or she may include in such action a claim 
for restitution or disgorgement or damages 
on behalf of the persons injured by the act or 
practice alleged to be a violation of the securities 
or commodities laws.3  Further, the Attorney 
General has complete discretion to initiate either 
a private or public investigation both within and 
outside the state to determine whether any laws 
have been violated.4  The Attorney General may 
also use these investigatory powers in a proactive 
manner, to aid in “the prescribing of rules and 
forms by the Commissioner of Corporations” 
under the securities and commodities laws.5  How 
the Attorney General uses these newfound powers 
remains to be seen.

Other key features of SB 434 are as follows:

•  The Attorney General may now seek civil 
penalties against any person who violates any 
provision of the securities or commodities laws in 
an amount up to $25,000 per violation.6

•  In carrying out investigations, the Attorney 
General may take possession and control of 
the books, records, accounts and other papers 
pertaining to the business of any broker-dealer or 
investment adviser for up to thirty days.7

•  SB 434 facilitates inter-agency cooperation at 
both the state and federal level to further Attorney 
General investigations by expressly providing that 
the Attorney General may disclose confidential 
documents obtained during its investigation to 
other agencies and departments, and vice versa.8

•  The new law streamlines witness subpoena, 
document production and other discovery 
processes to speed up investigations.  For 
example, SB 434 gives California Superior Courts 
jurisdiction to compel compliance with the 
Attorney General’s discovery demands prior to the 
Attorney General filing any legal action.9

•  The law makes it a crime, punishable by up 
to one year in jail and a $25,000 fine, to make 
false or misleading statements to or conceal 
material facts from state investigators conducting 
an investigation into alleged violations of the 
securities and commodities laws.10

Significance and Impact

So who is a target under SB 434?  The obvious 
focus will be on investment firms, mutual funds, 
broker-dealers and other players in the securities 
markets.  However, the law is broadly written 

so that the Attorney General’s office can employ 
these powers against anyone who is suspected of 
violating corporate securities laws.  The breadth 
of the law’s provisions could sweep accounting 
firms, companies, and directors, officers, and 
high level employees into the purview of state 
investigations and legal proceedings.  Further, the 
Attorney General’s new power spells trouble for 
anyone already being investigated by the Securities 
and Exchange Commission, as the Attorney 
General is likely to institute parallel investigations 
under California law.  The reverse also holds true; 
if the fallout from investigations by New York 
and Massachusetts authorities is any indication, 
companies under investigation by the California 
Attorney General may become the focus of a SEC 
probe as well.

The scope of the Attorney General’s new 
powers is not limited to enforcement actions.  
The Attorney General may also conduct an 
investigation merely to aid in the prescribing of 
new rules under the securities laws, in addition 
to investigating allegations of wrongdoing.  Of 
further concern is the fact that the Attorney 
General now has an increased ability to coerce 
cooperation from those being investigated.  The 
new law gives the Attorney General’s office 
leverage to induce cooperation through the 
threat of negative publicity based on a provision 
that authorizes the Attorney General to publicly 
reveal the nature of a private investigation.  SB 
434 also permits the Attorney General to take 
the draconian step of taking possession of an 
uncooperative company’s business records for up 
to thirty days.

Although the law expressly states that the 
Attorney General’s office will receive no new 
funding to investigate securities law violations,11 
Lockyer has publicly stated that the office has 
the staff and resources to make enforcement 
a priority.  A recent example of the California 
Attorney General office’s zeal in exercising 
its powers is California’s investigation (and 
subsequent litigation) involving the headline-
grabbing California energy crisis of 2000 and 
2001.  Securities fraud is another hot topic that 
is likely to consume the interest of the Attorney 
General’s office for some time.  The new law’s 
provision of up to a $25,000 civil penalty for 
each violation of securities or commodities 
laws provides the Attorney General with extra 
incentive to pursue defendants.  Further, if the 
Attorney General is successful in one or two high-
profile cases by obtaining significant settlements 
or causing companies to change their business 
practices, the resulting publicity may well provide 
an asserted justification for an increased Attorney 
General budget to fund more investigations in the 
future.  
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Notes

1 SB 434 § 15.
2 Government Code § 12658(a).
3 Id. at § 12658(b).
4 Id. at § 12659(a).
5 Id.
6 Id. at § 12660(a).

7 Id. at § 12659(b).
8 Id. at §§ 11180.5; 11181(g).
9 Id. at §§ 11184-86.
10 California Penal Code § 131.
11 SB 434 § 16.
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