
Affirmative Action Compliance in 2005

As the Bush Administration prepares for its 
second term, the United States Department of 
Labor, Office of Federal Contract Compliance 
Programs (OFCCP), pursues a vigorous enforce-
ment agenda that is reshaped by several develop-
ments governing federal government contractors 
and subcontractors. The most significant is the 
OFCCP’s proposed guidelines for systemic com-
pensation discrimination published on November 
16, 2004. Selection of contractors for compliance 
evaluations will be governed by the new Federal 
Contractor Selection System, pursuant to which 
the OFCCP will give advance notice of evalua-
tions and limit the number of evaluations of any 
contractor in a year to 25. The content of 2005 
affirmative action programs (AAP’s) will undergo 
revisions, too, as new categories of covered vet-
erans have been added in recent years and the 
contractor’s 2005 availability computations must 
be based upon the 2000 Census for the first time.  

OFCCP’s Proposed Standards for Systemic 
Discrimination and Guidelines for Contractor Self-
evaluation of Compensation Practices  
 
On November 16, 2004, the OFCCP issued its 
most important communications of the twenty-
first century when it published a notice of 
proposed standards for systemic compensation 
discrimination under Executive Order 11246, 
along with a notice of proposed guidelines for 
self-evaluation of compensation practices. See 69 
Fed. Reg. 67246 (Nov. 16, 2004). The notices 
contain important substantive information about 
OFCCP’s current and intended practices, as well 
as helpful commentary for federal government 
contractors and subcontractors faced with sys-
temic pay discrimination claims. The agency has 
requested comments on the proposed standards 
and guidelines by postmark, facsimile, or electron-
ic mail no later than December 16, 2004. Because 
the OFCCP purports to turn to Title VII standards 

for determining compliance with the nondiscrimi-
nation requirements of Executive Order 11246, 
both contractors and non-contractors may find 
portions of the proposed regulations instructive in 
defending claims of systemic pay discrimination.

Introduction

In November 2000 the OFCCP issued a Final 
Rule adopting several new affirmative action pro-
gram requirements. 65 Fed. Reg. 68022 (Nov. 13, 
2000). One required contractors to evaluate their 
“[c]ompensation system(s) to determine whether 
there are gender-, race-, or ethnicity-based dispari-
ties.” 41 C.F.R. § 60-2.17(b)(3). However, the 
agency issued no guidance on the standards for 
these analyses. 

During its compliance reviews of federal con-
tractors and subcontractors in recent years, the 
OFCCP has attempted to prove systemic pay dis-
crimination under a disparate treatment, pattern 
or practice theory of discrimination by showing 
that discrimination was a contractor’s standard 
operating procedure. 

The OFCCP’s Condemnation of Its Past Methodology

For many years many OFCCP offices used a pay 
analysis method that the agency never formally 
adopted, the so-called “Pay Grade Theory,” 
sometimes referred to as the “DuBray Method” 
or “median analysis” (collectively, “method”). 
Under that method, the OFCCP (i) assumed that 
employees in the same employer-assigned pay 
grade were similarly situated for compensation-
evaluation purposes, and (ii) compared the medi-
an compensation of males versus females, and 
minorities versus Caucasians, in each pay grade. 
If the OFCCP found a “significant” difference 
– a term never defined – in median compensation 
between males/females or minorities/non-minori-
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ties within a given pay grade, it then looked to see 
whether the disparity was explained by median 
or average differences in other factors, such as 
time in grade, prior experience, education, and 
performance. Absent an explanation acceptable to 
OFCCP, the agency issued a Notice of Violation 
(NOV), asserting that the contractor had violated 
Executive Order 11246. 

On November 16, 2004, the OFCCP announced 
that it will no longer rely on this pay grade meth-
od because the method’s principal assumptions 
related to pay grade or pay range do not comport 
with Title VII standards as to whether employees 
are similarly situated, and in fact, result in group-
ing employees performing dissimilar work. Thus, 
if the OFCCP has used this method in any pend-
ing compliance evaluation, the contractor should 
consider steps to bring it to a conclusion using an 
appropriate analysis.

The OFCCP’s Proposed Standard for Identifying 
Systemic Compensation Discrimination

The OFCCP’s notice acknowledges that Executive 
Order 11246 and the Department of Labor’s Sex 
Discrimination Guidelines, 41 C.F.R. Part 60-20, 
prohibit systemic compensation discrimination 
involving dissimilar treatment of individuals who 
are similarly situated. Under the OFCCP’s pro-
posed standards:

(1) the determination of employees who are 
“similarly situated” for purposes of compar-
ing contractor pay decisions will focus on the 
similarity of the work performed, the levels 
of responsibility, and the skills and qualifica-
tions involved in the positions; and 

(2) the analysis will rely on a statistical technique 
known as multiple regression.

Similarly Situated Analysis Focuses On Actual 
Facts

In assessing whether employees are similarly 
situated, the OFCCP will rely on actual facts 
regarding employees’ work activities, responsibil-
ity, and skills and qualifications. Those facts will 
be obtained by considering job descriptions and 
interviewing employees. Pay grades, AAP job 
groups, and other preexisting groupings may be 
relevant only to the extent that they do in fact 
group employees with similar work, skills and 
qualifications, and responsibility levels.

Multiple Regression Technique

The OFCCP has formed a Division of Statistical 
Analysis and hired expert-level statisticians who 
will use multiple regression analyses to account 
for the difference that legitimate factors play in 
compensation. The agency proposes several speci-
fications for regression analyses:

• The regression model must include those fac-
tors that are important to how the contractor 
in practice makes pay decisions. 

• Potential regression factors may include, but 
are not limited to, education, work experi-
ence with previous employers, seniority in the 
job, time in a particular salary grade, perfor-
mance ratings, productivity, location, and the 
job category or grouping whose incumbents 
are similarly situated. 

• The regression should not use factors that are 
actually tainted by the employer’s discrimina-
tion. 

• Since the factors that influence pay deci-
sions may not bear the same relationship to 
compensation for all categories of jobs in the 
employer’s workforce, the contractor should 
either:

• perform separate regressions for each 
category of jobs in which the relation-
ship between the factors and compensa-
tion is similar; or

• perform a pooled regression if separate 
regressions by categories of jobs would 
not permit the OFCCP to assess the way 
the contractor’s compensation prac-
tices impact on a significant number of 
employees because there are not enough 
incumbents to produce statistically 
meaningful results. The OFCCP is striv-
ing to cover at least 80% of the employ-
ees in the workforce who are subject to 
OFCCP’s compliance evaluation in some 
regression analysis. A pooled regression 
must include appropriate “interaction 
terms” to account for differences in the 
effects of certain factors such as educa-
tion in different job categories.

 • If a pooled regression is required, 
OFCCP will conduct statistical tests 
generally accepted in the statistics 
profession (e.g., the “Chow test”), 
to determine which interaction terms 
should be included in the pooled 
regression model.

• Only disparities that are statistically signifi-
cant, at a level of two or more standard devi-
ations, can support a systemic discrimination 
finding. 

Notices of Violation

Except in “unusual cases,” the OFCCP will not 
issue an NOV for systemic compensation discrimi-
nation unless it has (i) anecdotal evidence, (ii) 
supporting a statistically significant compensation 
disparity, (iii) that is based on a multiple regres-
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sion analysis, (iv) that compares similarly situated 
employees and controls for factors that were used 
in making pay decisions. With each NOV, the 
OFCCP will attach its regression analysis results 
and a summary of its anecdotal evidence. 

In addition, the OFCCP may find systemic com-
pensation discrimination based only on anecdotal 
evidence if it presents a pattern or practice of 
compensation discrimination. If a contractor uses 
a market survey in a manner that pays the full 
market rate for predominantly male-occupied 
jobs, but pays below the market rate for predomi-
nantly female- or minority-occupied jobs, the 
OFCCP may find compensation discrimination.

Contractor Self-evaluations of Compensation

Under the proposed regulations, a contractor has 
two options. The contractor can conduct a com-
pensation self-evaluation that reasonably, in good 
faith implements the OFCCP’s prescribed method-
ology. If it does, it will be deemed in compliance 
with the requirement in 41 C.F.R. § 60-2.17(b)(3) 
to evaluate for disparities in compensation. 
Alternatively, the contractor can select its own 
form(s) of compensation analysis, in which case 
the OFCCP will evaluate the contractor’s compen-
sation practices without regard to the contractor’s 
own analysis. 

The OFCCP-Prescribed Self-Evaluation

To meet the OFCCP’s proposed standards for a 
compensation self-evaluation, the following is 
required:

• The contractor’s self-evaluation must be 
performed of groupings of employees who 
are similarly situated (“Similarly Situated 
Employee Groupings,” or “SSEG’s”) so that 
the contractor combines those who perform 
work that is actually similar in content, 
responsibility, and requisite skill and qualifi-
cations. The contractor’s job titles and classi-
fications, pay grades or ranges, and AAP job 
groupings are not dispositive.

• The contractor must make a reasonable 
attempt to produce SSEG’s that are large 
enough for meaningful statistical analysis 
(i.e., generally at least 30 employees overall, 
with five or more incumbents who are mem-
bers of either of the following pairs: male/
female or minority/non-minority).

 • The contractor may eliminate from the  
statistical evaluation process small numbers  
of employees who are not sufficiently simi-
larly situated to other employees to permit 
them to be grouped in an SSEG, but must 
conduct a self-evaluation of pay decisions 
related to those employees using non-statisti-
cal methods. 

• The contractor’s statistical analyses must 
encompass a significant majority (e.g., at 
least 80%) of the employees in the particular 
AAP or workplace. 

• The contractor must conduct a statistical 
analysis annually in a manner that accounts 
for factors that legitimately affect the com-
pensation of the members of the SSEG’s 
under the contractor’s compensation system, 
such as experience, education, performance, 
productivity, location, and other factors. 
Contractors with at least 250 employees 
must use a multiple regression analysis that 
conforms with the above-described stan-
dards. The regression should not use factors 
that are actually tainted by the employer’s 
discrimination, but a factor is not automati-
cally disqualified if it correlates with a pro-
tected characteristic (e.g., race or gender) if 
the contractor has implemented formal stan-
dards to constrain subjective decision-mak-
ing.

• Where a contractor finds a statistical dis-
parity of two or more standard deviations 
from a zero disparity level, it must determine 
whether the disparity is explained by legiti-
mate factors or otherwise not the product of 
unlawful discrimination. It also must provide 
“appropriate remedies” for statistical dis-
parities it cannot so explain. With respect to 
the initial self-evaluation, the contractor is 
expected to make adjustments to correct both 
current disparities and prior disparities using 
a two-year window for back pay corrections. 
In subsequent annual self-evaluations, the 
remedy would be limited to correcting cur-
rent disparities.

 
In addition, the contractor must contempora-
neously create, retain, and make available to 
OFCCP during a compliance evaluation:

• Documents necessary to explain and justify 
its decisions with respect to SSEG’s, exclusion 
of certain employees from the regression, fac-
tors included in the statistical analyses, and 
the form of the statistical analyses;

• The data used in the statistical analyses and 
the results of the statistical analyses for two 
years from the date that they are performed;

• The data and documents explaining the 
results of the non-statistical methods that 
the contractor used to evaluate pay decisions 
regarding those employees who were elimi-
nated from the statistical evaluation process; 
and

• Documentation as to any follow-up inves-
tigation (over the preceding two years) into 
statistically significant disparities, the con-
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clusions of such investigation, and any pay 
adjustments made to remedy such disparities.

The OFCCP’s Compliance Review of 
Compensation

If the contractor’s self-evaluation comports with 
the above-described standards, the agency will 
deem the contractor’s compensation practices 
to comply with Executive Order 11246. If the 
OFCCP concludes that the self-evaluation system 
is only marginally reasonable under these guide-
lines, it may suggest in writing that the contractor 
make prospective modifications to improve the 
system. In such cases the OFCCP will assess dur-
ing future compliance reviews whether the con-
tractor made the suggested changes. If it has not, 
the OFCCP will no longer accept the contractor’s 
self-evaluation system.

If the contractor selects its own form of analysis 
to comply with Section 60-2.17(b)(3)’s compensa-
tion-analysis requirement, the OFCCP will audit 
the contractor’s compensation de novo. If the 
contractor does not want to turn over its method-
ology or results, it must make a written certifica-
tion of its compliance with 41 CFR 60-2.17(b)(3) 
in lieu of producing the methodology and results. 
That certification must be signed under penalty 
of perjury by a duly authorized officer of the 
contractor. According to the proposed standards, 
the certification must state that the contractor 
has performed, at the direction of counsel, a 
compensation self-evaluation with respect to the 
AAP or workplace at issue, and that counsel has 
advised the contractor that the compensation self-
evaluation analyses and results are subject to the 
attorney-client privilege and/or the attorney work 
product doctrine. A contractor should seek legal 
advice from its counsel about steps required to 
protect such analyses from disclosure, the appro-
priate content of disclosures to the OFCCP, and 
risks of a privilege waiver if it is inclined to con-
sider this option.

Whether these proposed guidelines are enacted as 
proposed (or at all) remains to be seen. They raise 
many unanswered questions, including:
 
• Is the 250-employee threshold mandating a 

multiple regression analysis a count of all 
employees in the company, the establishment 
or a functional AAP? Is a contractor that has 
more than 250 employees required to con-
duct a multiple regression analysis if those 
employees are dispersed across many sites, 
none of which has enough employees stand-
ing alone for that analysis?

• Do contractors with approved functional 
AAP’s (FAAP’s) have to include similarly situ-
ated employees across the FAAP in the regres-
sion?  

• How will the OFCCP handle disparities that 
are not practically significant (e.g., a ten-
cent-per-hour difference for a $10/hour wage 
earner) but are statistically significant because 
the sample size is so large?

 
• Under what circumstances will the OFCCP 

permit the use of a pay-grade variable?
 
• What is an acceptable remedy if the self-

evaluation identifies statistically significant 
results? Must the contractor reduce the dif-
ference below negative 2 standard deviations?  
Must the contractor correct the disparity to 
zero standard deviations?

 
• Will the information provided by the contrac-

tor to demonstrate compliance with the pro-
posed guidelines be exempt from disclosure 
under the Freedom of Information Act?  If 
not, what impact will it have in potential pri-
vate litigation?

The OFCCP Has A New Method for Selecting 
Contractors for Evaluation

In July 2004, the OFCCP implemented on a trial 
basis the new Federal Contractor Selection System 
(FCSS), replacing the former Equal Employment 
Data System (EEDS), to select contractors for 
compliance evaluations. The FCSS reportedly 
compares the workforce profiles of a contractor’s 
establishments to others in the same industry 
and to the local labor market based on the 2000 
Census. Contractors are ranked on their likeli-
hood of discrimination based upon past relation-
ships between EEO-1 workforce profiles and his-
torical OFCCP findings of discrimination. 

During the summer of 2004, the OFCCP selected 
a sample of approximately 700 “top-ranked 
establishments” for compliance evaluations to 
validate the model. Under the new system, no 
contractor will have more than 25 establishments 
audited annually, and the OFCCP will attempt to 
avoid several evaluations of the same contractor 
at the same time.  Agency officials have discussed 
an enhanced investigations protocol for on-site 
reviews, including a review of job descriptions, 
interviews with compensation process owners and 
decision makers, and an analysis of the contrac-
tor’s use of tests and their validation. 

The OFCCP informed the contractor community 
in August 2004 that it would “give serious con-
sideration” to any remedial action voluntarily 
undertaken by a particular establishment prior 
to an OFCCP review. To the extent the contrac-
tor-directed remedial action completely corrects 
the problem(s) at issue, it may mitigate any relief 
sought by OFCCP. The remedial actions taken 
may be discoverable through FOIA or discovery 
in private litigation.
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New Categories of Veterans Are Covered

In 1974, Congress passed the Vietnam Era 
Veterans Readjustment Assistance Act, requiring 
federal government contractors and subcontrac-
tors to engage in affirmative action for veterans 
of the Vietnam era and special disabled veterans. 
The Veterans Employment Opportunities Act of 
1998 (VEOA) added “other veterans who served 
on active duty during a war or in a campaign or 
expedition for which a campaign badge has been 
authorized.” In 2000 the Veterans Benefits and 
Health Care Improvement Act of 2000 (VBHCIA) 
expanded the affirmative action requirement 
to include “recently separated veterans.” Most 
recently the Jobs for Veterans Act of 2002 altered 
the definition of veterans covered by affirmative 
action requirements by changing “special disabled 
veterans” to “disabled veterans,” deleting “veter-
ans of the Vietnam era,” adding “veterans who, 
while serving on active duty in the Armed Forces, 
participated in a United States military operation 
for which an Armed Forces service medal was 
awarded,” and changing the definition of “recent-
ly separated veteran” to “any veteran during the 
three-year period beginning on the date of such 
veteran’s discharge or release from active duty.” 
Regulations have not been issued yet to imple-
ment these changes.  However, a contractor’s AAP 
for veterans should include:

(i) Disabled veterans:  a veteran who is entitled 
to compensation (or who but for the receipt 
of military retired pay would be entitled to 
compensation) under laws administered by 
the Secretary of Veterans’ Affairs, or a person 
who was discharged or released from active 
duty because of a service-connected disability;

(ii) Veterans who served on active duty in the 
Armed Forces during a war or in a campaign 
or expedition for which a campaign badge 
has been authorized;

(iii) Veterans who, while serving on active duty 
in the Armed Forces, participated in a United 
States military operation for which an Armed 
Forces service medal was awarded pursuant 
to Executive Order No. 12985; and

(iv) Recently separated veterans:  any veteran 
during the three-year period beginning on the 
date of such veteran’s discharge or release 
from active duty.

OFCCP Is Challenging Job Groups As Some 
Compliance Officers Are Paying Closer Attention 
to EEO-1 Definitions

This is an important time to examine compliance 
with the EEOC’s current Job Classification Guide, 
published at http://www.eeoc.gov/eeo1survey/job-

classification.html, to make sure that the EEO-1 
and the AAP job groups are properly structured. 
The OFCCP is challenging the assignment of jobs 
to Officials/Managers job groups based upon this 
Guide’s instructions for classifying supervisors:

• “First-line supervisors, unless specifically list-
ed in the [EEO-1] Appendix under Officials 
and Managers or Craft Workers (Skilled), 
who engage in the same activities as the 
employees they supervise should be reported 
in the same job category as the employees 
they supervise.”

• Officials and Managers are defined to 
include: “Occupations requiring adminis-
trative and managerial personnel, who set 
broad policies, exercise overall responsibility 
for execution of these policies, and direct 
individual departments or special phases of a 
firm’s operation.” Only those company offi-
cers and managers who are exempt from the 
minimum wage and overtime provisions of 
the Fair Labor Standards Act belong in this 
EEO-1 category. 

 
Contractors Must Use the 2000 Census for All 
2005 Affirmative Action Plans

The OFCCP expects all contractors who use 
Census data for determining availability estimates 
to use data from the Census 2000 Special EEO 
file to complete their AAPs for 2005. That file 
contains information on 472 occupations. The 
OFCCP also will begin to use data from that 
Census file to assess the reasonableness of the 
contractor’s availability determinations begin-
ning with AAP years that commence on or after 
January 1, 2005. 

Proposed Interagency Guidance on the Applicant 
Definition 

On March 4, 2004, the long-awaited “Proposed 
Interagency Guidance on Applicant Definition” 
(the “Proposed Guidance”) was published in 
the Federal Register by the three agencies that 
are responsible for implementing the Uniform 
Guidelines on Employee Selection Procedures 
(“UGESP”), first issued in 1978:  the Equal 
Employment Opportunity Commission (EEOC), 
the OFCCP, and the Department of Justice. Final 
Guidance is expected shortly and will be briefed 
in detail in a subsequent Client Alert.

The Proposed Guidance establishes the following 
key principals:

• The federal nondiscrimination laws apply 
when employers use the Internet and related 
electronic data processing technologies for 
recruitment and selection.
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• Internet recruitment, like traditional recruit-
ment, is exempt from UGESP requirements.

• In order for an individual to be an applicant 
in the context of the Internet and related 
electronic data processing technologies, the 
following must have occurred:

(1) The employer must have acted to fill a 
particular position;

(2) The individual must have followed the 
employer’s standard procedures for submit-
ting applications; and

(3) The individual must have indicated an 
interest in the particular position. People 
who post resumes in third party resume 
banks or on personal Web sites are not 
UGESP “applicants” for all employers who 
search those sites. If an employer contacts 
an individual about a particular position 
after finding his or her resume or personal 
profile online or after receiving an unsolic-
ited resume, and the individual indicates an 
interest in that position, then the individual 
becomes a UGESP “applicant,” if s/he also 
meets the second prong of the test set forth 
above. 

• If everyone who applies online must com-
plete an online personal profile, only those 
individuals who do so can be UGESP appli-
cants. If job seekers must use an electronic 
kiosk or contact a store manager to apply for 
a sales position, only those who do so can 
be UGESP applicants. If an employer e-mails 
online job seekers to ask if they are currently 
interested in a particular vacancy, only those 
who meet the employer’s deadline can be 
UGESP applicants. 

• The search criteria that employers use 
are subject to disparate impact analysis. 
Disparate impact analysis can be based, for 
example, on Census or workforce data. If 
a disparate impact is shown, the employer 
must demonstrate that its criteria are job-
related and consistent with business necessity 
for the job in question.

• Employment tests, including those adminis-
tered online, are subject to the UGESP.

Contractors await the final Guidance from the
OFCCP.
 
Tips for OFCCP Compliance Reviews

The myriad of regulations, compliance manual 
provisions and policy directives collectively 
typically lead the OFCCP compliance officials to 
expect the following as they review federal con-
tractors’ and subcontractors’ compliance:

1. An AAP and support documents that satisfy the 
OFCCP’s technical requirements.

2. Compliance with the OFCCP’s posting and 
records maintenance requirements. 

3. A commitment to affirmative action and non-
discrimination on the part of all persons with 
supervisory or human resources responsibility to 
bring in, train, and advance in the organization 
women and men, minorities and Caucasians.

4. Involvement of top executives in designing, 
monitoring progress under, and holding managers 
accountable for performance under the affirmative 
action programs applicable to their organization. 
Executives may be asked to explain what infor-
mation they receive on affirmative action perfor-
mance each year, how they use that information in 
the course of evaluating managers’ performance, 
and how such performance impacts compensation.

5. Utilization of minorities and women in each job 
group that is not significantly disparate from the 
availability of minorities and women with the req-
uisite skills for those particular jobs or an action 
program that outlines good faith efforts to achieve 
such utilization. 

6. Where the employer’s utilization of minorities 
or women falls below availability and jobs are 
filled by external hire, affirmative action recruit-
ing for openings and documentation of those 
recruiting efforts. The OFCCP may check in with 
those diversity recruiting sources to see what they 
know and say about the contractor’s good faith 
affirmative action efforts and hiring track record.

7. Where the employer’s utilization of minorities 
or women falls below availability and jobs are 
filled by internal transfer or promotion, a con-
sistently applied system of advertising openings, 
e.g., through a job posting, registration-of-interest 
or other programs so that qualified, interested 
employees may apply, and careful screening of 
those applicants. 

Most contractors do not post management posi-
tions, at least at the higher levels. In lieu of a 
posting or registration system, contractors should 
identify qualified persons, including minorities 
and women, within the company, obtain infor-
mation on their qualifications, and consider 
them before filling management jobs that are not 
posted.

8. For each job group in which the contractor’s 
percentage utilization of minorities and women 
is less than availability, a placement rate goal for 
the selection of minorities and women at the same 
rate as their percentage availability. These goals, 
and the contractor’s progress during the prior and 
current years, should be reviewed with managers.
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9. If the contractor does not meet a goal, a nar-
rative description of the good faith efforts made 
toward goal achievement during the year.

10. No statistically significant disparities in hiring, 
promotion, and termination rates for any group 
for which the contractor does not have a legiti-
mate, nondiscriminatory reason. Where statistical 
disparities exist, and they always will, the OFCCP 
may ask managers to justify hires and promotions 
for which minorities or women applied or were 
available but not selected.

Thus, each manager should review his or her 
hiring and promotion decisions for the past two 
years and be prepared to justify the job-related 
reasons for selecting and not selecting each of the 
candidates prior to any onsite compliance evalua-
tion. The rates at which women versus men, and 
minorities versus Caucasians, promote out of a 
particular job level – particularly in the manage-
ment ranks – are an indicator of a contractor’s 
success in removing any “glass ceiling,” or possi-
bly discriminatory practices. If jobs are posted, the 
actual qualified applicant flow will be the baseline 
against which to analyze the promotion rate.

11. No statistically significant race or gender dis-
parities in compensation among similarly situated 
individuals. Look, too, for individuals who are 
paid above or below the published pay range for a 
grade and attempt to place them within it. If non-
job-related disparities exist, make adjustments to 
correct them.

In corporate management reviews of corporate 
headquarters, the OFCCP typically will pay par-
ticular attention to executive compensation sys-
tems, including cash compensation, incentive cash 
bonus and stock option programs, and executive 
perquisites such as vehicles, financial consulting, 
club memberships, annual physical examina-
tions, and travel benefits. The OFCCP typically is 
interested in determining whether the criteria for 
participation are applied consistently regardless 
of race or gender, the size of the benefit granted 
(e.g., number of stock options) to similarly situ-
ated individuals is comparable, and the contractor 
examines discretionary decisions to ensure the 
absence of bias.

12. A systematic program for moving minorities 
and women into mid- and top- management posi-
tions. The OFCCP typically will examine hiring 
rates, promotion rates, succession plans, training 
and mentoring programs, and compensation and 
benefits for management employees. The OFCCP 
compliance officers often ask what steps a manag-
er has taken to identify minorities and women for 
advancement to higher management, to mentor 
and train them, and to critique their performance 
so that they can continue to develop. It is useful 
for those interviewed to have examples ready.

The contractor may be asked how it conducts 
succession planning and what documents, if any, 
reflect the process. A compliance review typically 
includes an examination of the actual manage-
ment succession or high potential lists and the 
developmental plans for each employee named 
in the plan. Contractors who conduct succession 
planning should consider clear, job-related instruc-
tions regarding the objective and subjective factors 
that should be considered in selecting persons 
for inclusion in succession plans. The OFCCP 
may evaluate whether minorities and women are 
selected for inclusion in management succession 
plans at a rate appropriate to their representation 
in the levels from which they are drawn, whether 
those minorities and women selected receive 
the same level of benefits and opportunities for 
development and promotion as Caucasian males, 
and whether those protected group members in 
the succession plan actually promote at a nondis-
criminatory rate. The OFCCP also may evaluate 
the participation of employees, by racial/ethnic 
group and gender, in internal training programs, 
outside education programs, special assignments 
that provide exposure to senior management, task 
forces, and committees that provide experience or 
exposure for advancement.

13. A well-publicized internal procedure for 
addressing and resolving complaints of harass-
ment and discrimination, typically distributed 
annually and posted. The contractor should orga-
nize files of investigations and ensure that they 
reflect a thorough investigation, notification of 
findings and remedies (if any), and as appropri-
ate, follow-up with the complainant to ensure the 
absence of further harassment, discrimination, or 
retaliation.
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