
The 2004 Commercial Regulations
China Opens its Doors to Wholesale, Retail, Franchise and Sales Agency Operations

By Thomas M. Shoesmith and Todd Liao

On 16 April 2004, China took a major step 
forward in opening its markets to foreign 
investors. The "Regulations on the Administration 
of Foreign Investment in the Commercial Area 
("Commercial Regulations"), issued by the 
Ministry of Commerce ("MOFCOM") on 16 
April, to take effect 1 June 2004, dramatically 
expand the opportunities for foreign companies 
to participate in the large and growing Chinese 
marketplace. 

The 2004 Commercial Regulations replaced the 
1999 Trial Measures1 jointly issued by the former 
State Economic and Trade Commission and 
former Ministry of Foreign Trade and Economic 
Cooperation. The earlier Measures imposed 
extremely high thresholds for foreign investors 
in the retail and distribution sectors. As a result, 
only the largest international players had access 
to the Chinese market. Commission agency and 
many franchising activities were difficult if not 
impossible for most foreign investors. Now, the 
29-article Commercial Regulations have opened 
the doors to China’s commercial sector by 
abolishing or significantly lowering many of the 
earlier restrictions and thresholds.

For companies qualifying as Hong Kong and 
Macau investors under the "Closer Economic 
Partnership Arrangement between Hong Kong 
and the Mainland" ("CEPA"), some of the new 
liberalized measures are not new. However, the 
2004 Regulations permit non-CEPA qualified 
investors to enjoy the same advantages as their 
Hong Kong and Macau counterparts, and in some 
cases the 2004 Regulations go even further than 
the benefits conferred by CEPA.

The 2004 Commercial Regulations will affect 
virtually all foreign companies doing business 
in China – wholesalers, retailers, manufacturers 
seeking to distribute or retail their own products, 
franchisors, trading companies, and bonded 
import/export companies now established in 

foreign trade zones. Foreign investors can form 
new "foreign-invested commercial enterprises" 
in accordance with the application and approval 
process described in the Regulations. Existing 
foreign-invested entities ("FIEs") can also now 
engage in commercial activities by amending 
their business scope. However, foreign investors 
who established holding companies in order to 
distribute within the domestic Chinese market 
will need to restructure their operations or form 
complementary corporate structures to comply 
with the new Regulations, because it is not clear 
whether the regulators will extend the same 
privileges to holding companies as to other types 
of FIEs.

Highlights of the 2004 Commercial Regulations

Some highlights of the 2004 Commercial 
Regulations and the 2004 Amendments to the 
Foreign Trade Law2 are:

• Foreign investors can now participate fully 
in the import and export of most products, 
for their own account or as agents for third 
parties;

• The law now defines more clearly what types 
of enterprises are considered "commercial 
enterprises," including enterprises involved 
in commission or sales agency, wholesale and 
retail sales, and franchising;

• Foreign investors can now hold majority 
stakes in wholesale and retail joint ventures, 
and can form wholly foreign-owned 
commercial enterprises after 11 December 
2004;

• The minimum registered capital requirements 
for foreign-invested commercial enterprises 
have been lowered to a nominal figure and 
other requirements have been eliminated;

• By the end of the year, there will be no 
geographical limitations on where foreign-
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invested commercial activities can be 
conducted;

• Foreign investors can now engage freely in 
franchising operations, as both franchisees 
and franchisors;

• Existing foreign-invested enterprises (FIEs) 
may engage in the entire range of commercial 
activities merely by amending their business 
scope.

Definitions of Commercial Enterprises

The 1999 Trial Measures permitted limited 
foreign investment in "commercial enterprises," 
but did not define what those enterprises were.3 
The 2004 Commercial Regulations for the first 
time define "commercial enterprises" as those 
engaged in commission agent services and in the 
retail,  wholesale, and franchising businesses. 
The Regulations further define each of the four 
services as follows:  

(a) Commission agent – a "commission agent" 
is defined a sales agent, broker, or auctioneer of 
goods, or other wholesaler of goods owned by 
others, together with related auxiliary services, in 
exchange for payment on contractual basis; 

(b) Wholesale activities – "wholesale" activities 
are defined as the sales of goods and related 
auxiliary services provided to retailers, industrial, 
commercial and institutional customers, or other 
wholesalers; 

(c) Retail activities – "retail activities" are defined 
as the sales of goods consumed by individuals or 
groups and related auxiliary services provided 
from a fixed location, or through television, 
telephone, post order, internet, or automatic 
venders; and 

(d) Franchising activities – "franchising" is defined 
as the  licensing of trademarks,  trade names or 
business models to others on contractual basis in 
exchange for compensation or royalty payment. 

100% Foreign Ownership Permitted

The 1999 Trial Measures prohibited 100% 
foreign ownership of any "commercial 
enterprises,"4 and only permitted partial foreign 
investment up to certain levels in specific sectors.5

These restrictions will be eliminated completely 
as of 11 December 2004. After that date, 
wholly foreign-owned commercial enterprises 
(wholesalers, retailers, trading companies and 
franchisees/franchisors) will be permitted in 
China.6 Before that date, majority foreign 
ownership will be permitted in all commercial 
enterprises.7 

Turnover, Asset and Other Requirements 
Eliminated

Under the 1999 Trial Measures, foreign investors 
in commercial enterprises were required to 
average US$2 billion (for retail investors) to 
US$2.5 billion (for wholesale investors) in 
annual sales during the three years prior to the 
application date, and have net corporate assets of 
at least US$200 million (for retail investors) or 
US$300 million (for wholesale investors). There 
were also subjective requirements which had 
to be met by foreign investors, such as having 
"strong economic power," a "wide international 
sales network," and "advanced management."8 
The Chinese partners of the foreign investors 
also had to meet substantial turnover and asset 
requirements.9

The 2004 Commercial Regulations eliminate all 
these requirements, for both foreign investors and 
their Chinese partners.10

Capital Requirements Reduced  

Under the 1999 Trial Measures, the minimum 
registered capital requirements were so high that 
only the largest international players could access 
the Chinese market. The minimum registered 
capital for foreign invested retail enterprises was 
RMB80 million (almost US$10 million), and 
RMB50 million (more than US$6 million) for 
wholesale enterprises.11 

The 2004 Commercial Regulations eliminate 
these high thresholds. Now, all foreign-invested 
commercial enterprises only need comply with 
the minimum registered capital requirements set 
out in China’s Company Law – i.e., RMB500,000 
(about US$60,000) for wholesale enterprises, 
RMB 300,000 (about US$36,000) for retail 
enterprises, and RMB100,000 (about US$12,500) 
for consulting and service enterprises.12 

Geographic Restrictions Eliminated

The 1999 Trial Measures limited foreign-invested 
commercial enterprises to the capitals of the 
various provinces and autonomous regions, 
special economic zones, and cities under the direct 
control of the central government or the central 
planning authorities.13 These cities sweep in a 
large proportion of the Chinese population but 
the restrictions kept foreign-invested commercial 
enterprises out of many secondary cities and 
industrial areas.

The 2004 Commercial Regulations completely 
eliminate these geographical restrictions for 
wholesale operations, effective immediately. The 
Regulations eliminate all geographical restrictions 
on retail operations effective 11 December 
2004. 14
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The 2004 Regulations are silent as to any 
geographical restrictions on other types of 
commercial enterprises, including franchising and 
commercial agency operations. 

Simplified Approval Process

The 1999 Trial Measures only permitted foreign-
invested commercial enterprises formed as joint 
ventures. The formation of a joint venture 
commercial enterprise required not only the 
approval of MOFCOM, but also the approval 
of the National Economic Trading Committee 
(NETC).  

The 2004 Regulations streamline this process. 
MOFCOM is now the only approval authority for 
establishment of most foreign-invested commercial 
enterprises. Applications are first submitted to the 
provincial-level counterpart of MOFCOM (i.e., 
the provincial level commission of foreign trade 
and economic cooperation), which in some cases 
has the authority to give all necessary approvals. 
In other cases, the applications must be forwarded 
to MOFCOM for approval.

The provincial level MOFCOM counterparts 
have the authority to approve the following 
categories of foreign-invested commercial 
enterprises, without forwarding the applications 
to MOFCOM itself:

1. any retail enterprise (unless it is involved in 
the products listed in Articles 17 and 18; see 
below) with stores only in the provincial-level 
administrative region where it is located, if:

a. no store exceeds 3,000 square meters;

b. there are no more than three stores 
owned by the foreign-invested enterprise; 
and

c. the total number of similar stores opened 
by foreign investors in China does not 
exceed 30;

 …or …

d. no store exceeds 300 square meters;

e. there are no more than 30 stores owned 
by the foreign-invested enterprise; and

f. the total number of similar stores opened 
by foreign investors in China does not 
exceed 300.

2. any commercial joint venture enterprise 
(unless it is involved in the products listed in 
Articles 17 and 18), if:

a. the trademark and trade name of the 
enterprise are owned by a Chinese-

invested enterprise or by a Chinese 
person; and

b. the Chinese investor is the controlling 
equity-holder of the enterprise.

In all other cases the application must first 
be made to the provincial-level MOFCOM 
counterpart, which will make a preliminary 
examination of the documents and then, within 
one month, forward the application package to 
MOFCOM itself.15 MOFCOM is required to act 
within three months of receiving the package from 
the provincial level.16

The application package is still quite detailed. 
The following documents must be submitted by 
investors seeking to establish a foreign-invested 
commercial enterprise:

• application letter;

• feasibility study signed by all investors;

• joint venture, contract (if applicable), bylaws, 
and all attachments;

• bank creditworthiness certificate;

• registration certificate of each investor;

• legal representative certificate for each 
investor;

• if an individual, the identity certificate of the 
investor;

• most recent year’s audited financial statement 
for each investor;

• if state assets are to be invested, an appraisal 
report;

• list of commodities to be imported and 
exported by the proposed enterprise;

• list of the proposed board of directors of the 
enterprise;

• board entrustment letters of all investors;

• pre-approval notice of the name for the 
enterprise, issued by the government 
authority in charge of industry and 
commerce;

• land use rights certificate(s) or lease 
agreement(s), except in the case of stores 
with business areas of less than 3,000 square 
meters; 

• documents issued by the local government 
authority in charge of commerce where the 
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proposed stores will be located, certifying 
that the opening of each store conforms 
to city development and commercial 
development requirements; and

• copies of legal documents signed by the 
enterprise, including trademark and 
technology licenses, management service 
contracts, and the like.

Foreign-invested commercial enterprises that 
are already established and want to open new 
stores must have participated in the joint annual 
examination and qualification of their status as 
foreign-invested enterprises and paid up all their 
registered capital,17 and in addition must submit 
the following documents in connection with any 
new store application:18

• application letter;

• revised contract and bylaws, if contracts and 
bylaws are involved;

• feasibility study report on the proposed new 
store;

• board of directors’ action approving the 
opening of the new store;

• audit report for the commercial enterprise 
from the previous year;

• capital examination report for the enterprise;

• registration certificate and legal representative 
certificate for each investor in the enterprise; 

• land use rights certificate(s) or lease 
agreement(s), except in the case of stores 
with business areas of less than 3,000 square 
meters; and

• documents issued by the local government 
authority in charge of commerce where the 
proposed stores will be located, certifying 
that the opening of each store conforms 
to city development and commercial 
development requirements.

Restrictions on Certain Categories of Goods

Articles 17 and 18 of the Commercial Regulations 
impose restrictions on the involvement of 
foreign-invested commercial enterprises in certain 
categories of goods:

• agricultural film – foreign-invested wholesale 
or retail commercial enterprises cannot 
deal in agricultural film until 11 December 
2004; in addition, the capital contribution 
ratio of any group of foreign investors that 

has established more than 30 stores in the 
PRC is limited to 49% if those stores deal 
in agricultural film of different brands and 
sourced from different suppliers;

• automobiles – further implementing rules 
relating to commercial enterprises involved 
in automobile sales are to be promulgated 
by MOFCOM; in addition, before 11 
December 2006, the capital contribution 
ratio of any group of foreign investors that 
has established more than 30 stores in the 
PRC is limited to 49% if those stores deal in 
automobiles of different brands and sourced 
from different suppliers;

• books, newspapers and periodicals – foreign-
invested commercial enterprises must also 
conform to The Management Rules on 
Foreign-Invested Distribution Enterprises 
on Books, Newspapers and Periodicals; 
in addition, the capital contribution ratio 
of any group of foreign investors that has 
established more than 30 stores in the PRC is 
limited to 49% if those stores deal in books, 
newspapers and periodicals of different 
brands and sourced from different suppliers;

• cotton – the capital contribution ratio of 
any group of foreign investors that has 
established more than 30 stores in the PRC 
is limited to 49% if those stores deal in 
cotton of different brands and sourced from 
different suppliers;

• crude oil – foreign-invested wholesale 
commercial enterprises cannot deal in crude 
oil until 11 December 2006;

• edible sugars – the capital contribution ratio 
of any group of foreign investors that has 
established more than 30 stores in the PRC is 
limited to 49% if those stores deal in edible 
sugars of different brands and sourced from 
different suppliers;

• fertilizer – foreign-invested wholesale or 
retail commercial enterprises cannot deal 
in fertilizer until 11 December 2006; in 
addition, the capital contribution ratio of 
any group of foreign investors that has 
established more than 30 stores in the PRC 
is limited to 49% if those stores deal in 
fertilizer of different brands and sourced from 
different suppliers;

• grains – the capital contribution ratio of 
any group of foreign investors that has 
established more than 30 stores in the PRC 
is limited to 49% if those stores deal in 
grains of different brands and sourced from 
different suppliers;
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• oil – foreign-invested commercial enterprises 
selling oil at gas stations must have stable 
oil supply channels and conform to national 
and local standards and measurement rules, 
as well as fire prevention and environmental 
protection requirements;

• pesticides – foreign-invested wholesale or 
retail commercial enterprises cannot deal 
in pesticides until 11 December 2004; in 
addition, the capital contribution ratio of 
any group of foreign investors that has 
established more than 30 stores in the PRC 
is limited to 49% if those stores deal in 
pesticides of different brands and sourced 
from different suppliers;

• pharmaceuticals – all foreign-invested 
commercial enterprises must conform to 
state management guidelines on drug sales. 
In addition, foreign-invested wholesale or 
retail commercial enterprises cannot deal 
in pharmaceuticals until 11 December 
2004; and the capital contribution ratio 
of any group of foreign investors that has 
established more than 30 stores in the PRC 
is limited to 49% if those stores deal in 
pharmaceuticals of different brands and 
sourced from different suppliers;

• product oil – foreign-invested retail 
commercial enterprises cannot deal in 
product oil until 11 December 2004;

• refined oil – foreign-invested wholesale 
commercial enterprises cannot deal in refined 
oil until 11 December 2004; in addition, the 
capital contribution ratio of any group of 
foreign investors that has established more 
than 30 stores in the PRC is limited to 49% 
if those stores deal in refined oil of different 
brands and sourced from different suppliers;

• salt – foreign-invested wholesale commercial 
enterprises cannot deal in salt to any extent; 
and

• tobacco – foreign-invested wholesale or 
retail commercial enterprises cannot deal in 
tobacco to any extent.

Foreign Investment in Franchising Liberalized

The new Regulations permit foreign-invested 
commercial enterprises to authorize others to 
set up stores through franchising, which was a 
prohibited area for foreign investment before.  
However, they did not set up detailed rules on 
franchising,19 rather, Article 19 of the Regulations 
provides that foreign-invested commercial 
enterprises engaging in franchising activities must 
also comply with "other domestic regulations on 
franchising."

Under the current domestic franchising rules, 
such as the 1997 Commercial Franchising 
Regulations and the Circular on Strengthening 
Administration of Franchising,20 franchisors must 
have one year of operational history, must disclose 
adequate information to the franchises, and must 
apply to register the franchised chain stores at 
the administration of industry and commerce 
(“AIC”).  Franchisors are prohibited from 
conducting multi-level direct selling in the form 
of franchising, and may be liable for false and 
exaggerated representations to franchisees (such 
as fixed or unreasonably high returns). 

According to public comments of an official 
from MOFCOM, new franchising regulations are 
expected to come out within this year.

Commencing Commercial Operations

Foreign investors who want to engage in 
commercial enterprise activities in China have 
several options:

• a new "foreign-invested commercial 
enterprise" can be formed in accordance 
with the application and approval process 
described above. As noted, until 11 December 
2004 only majority foreign ownership is 
permitted; after that date, wholly foreign-
owned commercial enterprises will be 
permitted;

• an existing FIE can be used to engage in 
commercial enterprise activities, but it will 
need to amend its business scope;

• a foreign investor can acquire all or part of 
an existing Chinese commercial enterprise; 
in the case of complex distribution channels, 
this may be the most efficient way to gain 
market presence;

• foreign investors who have already 
established holding companies through which 
certain distribution activities are already 
being conducted may need to restructure 
their operations, since it is not clear that 
MOFCOM will regard a holding company 
as an FIE for purposes of amending the 
company’s business purpose to permit 
commercial activities under the 2004 
Regulations.

Interplay with CEPA

Under CEPA, since 1 January 2004, qualifying 
Hong Kong and Macau investors, including 
subsidiaries of multinational companies formed 
in Hong Kong and Macau ("CEPA Investors"), 
have been able to participate in many aspects 
of commercial operations in China which will 
remain restricted to non-CEPA investors until 
later this year. For example:



• CEPA Investors were permitted to establish 
100% owned wholesale and retail enterprises 
as of 1 January 2004, almost one year before 
other investors will be permitted the same 
right;

• CEPA Investors were permitted to establish 
commercial enterprises in prefecture-level 
cities throughout China, and in county level 
municipalities in Guandong province, as of 
1 January 2004, almost one year before the 
new Regulations open the entire country to 
foreign-invested commercial enterprises;

• CEPA Investors have been permitted to 
engage in the retail sales of automobiles since 
1 January 2004, although they were subject 
to stiff turnover and asset requirements; 
this sector will only be opened to minority-
invested non-CEPA Investors as of 1 June 
2004, and to wholly-owned non-CEPA 
Investors as of 11 December 2004.

At the same time, some of the liberalizing 
measures in the 2004 Regulations go beyond 
CEPA. Presumably, CEPA Investors will be 
entitled to the provisions of the 2004 Regulations 
where they are less restrictive than CEPA itself. 
For example:

• The 2004 Regulations eliminate entirely the 
annual turnover and asset requirements of the 
1999 Trial Measures; this goes further than 

CEPA, which reduced but did not eliminate 
these requirements for CEPA Investors;

• The 2004 Regulations reduce the minimum 
registered capital requirements for 
commercial enterprises from the previous 
very high level to the nominal levels required 
for any FIE; this goes further than CEPA, 
which permitted CEPA investors to inject less 
capital than other investors, but still more 
than required under the Company Law;

• The 2004 Regulations open the entire 
country to foreign-invested commercial 
enterprises, immediately in the case of 
wholesale enterprises, and as of 11 December 
2004 in the case of retail enterprises; this 
goes beyond the limited opening contained in 
CEPA.

Conclusion

The 2004 Commercial Regulations dramatically 
opened the door in China for foreign investors 
to engage in wholesale and retail distribution, 
in franchising and in commission agency work. 
Many observers call it the most significant 
opening in a decade. Foreign companies will need 
to examine closely how to take advantage of this 
newly-opened market, whether by organic growth, 
by acquisition or both. Detailed implementing 
rules are expected later this year.

If you have any questions regarding China’s 2004 Commercial Regulations please do not 
hesitate to contact any of the following attorneys:

In Beijing
David Livdahl 86-10-6505-3393
davidlivdahl@paulhastings.com

In Shanghai
Toshiyuki Arai 86-21-6335-3523
toshiyukiarai@paulhastings.com

Thomas M. Shoesmith 86-21-6335-3920
tomshoesmith@paulhastings.com
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Notes

1) Measures for Experiment on Foreign-funded Commercial 
Enterprises, promulgated on June 25, 1999 jointly by the 
Ministry of Foreign Trade and Economic Cooperation and 
the State Economic and Trade Commission ("1999 Trial 
Measures").
2) See Paul Hastings Client Alert dated June 2004.
3) 1999 Trial Measures, Art. 2. Wholly foreign-funded 
commercial enterprises were not permitted at all. Id. 
4) 1999 Trial Measures, Art. 2.
5) For example, the Chinese partners were required to hold 
at least 51% of commercial enterprises with more than 
three chain branches, subject to certain exceptions; and 
companies operating convenience stores, specialized shops 
and boutiques were required to have at least 35% Chinese 
ownership. 1999 Trial Measures, Art. 4.
6) 2004 Commercial Regulations, Art. 21.
7) The Commercial Regulations do not specify how large a 
majority interest may be held by the foreign investor(s). It is 
unlikely, however, that 80% or 90% foreign ownership would 
be favorably received by the regulators.
8) 1999 Trial Measures, Art. 5.
9) 1999 Trial Measures, Art. 5.
10) See 2004 Commercial Regulations, Art. 6, which now 
states only that the Chinese government "encourages those 

foreign investors with strong economic power, advanced 
business operation and management experience, marketing 
skills, and extensive international marketing networks to 
establish foreign-invested commercial enterprises."
11) 1999 Trial Measures, Art. 6.
12) See 2004 Commercial Regulations, Art. 7.
13) 1999 Trial Measures, Art. 4.
14) 2004 Commercial Regulations, Art. 22.
15) 2004 Commercial Regulations, Art. 10(2).
16) Id.
17) 2004 Commercial Regulations, Art. 8.
18) 2004 Commercial Regulations, Art. 13.
19) The Commercial Regulations only generally require 
foreign-invested commercial enterprises to submit their 
trade mark licensing contracts, technology transfer contracts 
management contracts and service contracts as the 
attachment of the Articles of Association for approval, which 
also apply to those conducting franchising activities.
20) Before the new regulations, the 1997 Commercial 
Franchising Regulations only apply to relationships between 
domestic-owned franchisor and franchisees.


