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Clean Air and Fresh Law: UK Employment Law Developments
By Chris Bracebridge and Anna Hermelin

AT A GLANCE

For health policy reasons, smoking in indoor public 
spaces will be banned in England from 1 July 2007, 
affecting most workplaces.

Following a Government review, the generally unloved 
statutory dispute resolution procedures look set to be 
scrapped eventually.

The 2007 UK Budget contains reforms that businesses 
need to be aware of, and new laws affecting employers 
have been implemented during April 2007.

Employers should start preparing for the smoking ban, 
and update relevant policies and procedures in light of 
the ban and the April legislative changes.
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1. UK SMOKING BAN

Under the Health Act 2006 and accompanying 
regulations, smoking in enclosed or substantially 
enclosed public places and workplaces will be banned in 
England from 1 July 2007 (subject to a limited number of 
exceptions), having already been banned in Wales, 
Northern Ireland and Scotland. The ban will cover 
offices, factories, shops, pubs, bars, restaurants, 
membership clubs and public transport.

It also extends to work vehicles used by more than one 
person in the course of paid or voluntary work. This 
applies even if those persons use the vehicle at different 
times, or only intermittently, and covers drivers and 
passengers. The ban does not apply to an employee’s 
private vehicle unless it is being used for hire or as a 
work vehicle by more than one person.

The legislation requires “no smoking” signs to be clearly 
displayed in both smoke-free premises (including 
workplaces) and vehicles. Employers could be fined for 
failing to display “no smoking” signs, and failing to 
prevent smoking in a smoke-free place (the fine for the 
latter being a maximum of £2,500).

It will be a criminal offence for a person to smoke in a 
smoke-free place. Offenders, including employees and 
visitors to an employer’s premises, will receive a fixed 
penalty of £50 (reduced to £30 if paid within 15 days). If 
not paid, the offender could face a fine of up to £200 and 
receive a criminal record.

2. DEMISE OF THE STATUTORY DISPUTE 
RESOLUTION PROCEDURES?

As reported in February’s Stay Current, on 7 December 
2006 the UK Government appointed the Gibbons Review 
to look at options for simplifying and improving all 
aspects of employment dispute resolution. It published 
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its final report on 21 March 2007. A copy is available 
here. 

Findings

The Gibbons Review’s central recommendation is the 
repeal of the statutory dispute resolution procedures, 
including the statutory disciplinary and grievance 
procedures. These were introduced in October 2004 by 
the Employment Act 2002 and set out in detail in the 
Employment Act 2002 (Dispute Resolution) Regulations 
2004 (the “Dispute Resolution Regulations”).

The Gibbons Review states that the statutory dispute 
resolution procedures provide some benefits, including 
greater clarity. However, it concludes that they impose 
an unnecessarily high administrative burden and have 
had “unintended negative consequences which outweigh 
their benefits”. The negative consequences include:

• rather than encouraging early resolution, the 
procedures have led to an escalation of issues;

• parties tend to get caught up in process rather than 
focusing on achieving an early acceptable outcome. 
Formal processes are being used where informal 
ones may have provided a resolution;

• employers and employees are seeking external 
advice earlier because of the complexity of the 
procedures and the penalties for failure to comply;

• formal processes make both parties defensive and 
more likely to consider an Employment Tribunal 
from the outset; and

• the procedures can apply to situations where they 
are in fact inappropriate or excessive.

The report also highlights the cost and complexity of the 
Employment Tribunal process.

Recommendations

The Gibbons Review makes 17 recommendations based 
around three concepts: (i) supporting employers and 
employees to resolve more disputes in the workplace; 
(ii) actively assisting employers and employees to resolve 
disputes that have not been resolved in the workplace; 
and, (iii) making the Employment Tribunal system 
simpler and cheaper for users and the Government.

These recommendations are wide-ranging. They 
promote simplicity and ease of use as key features of a 
redesigned dispute resolution and Employment Tribunal 
system. This is good news for employers, as the Dispute 

Resolution Regulations have been universally 
condemned for their complexity and hindrance of 
dispute resolution.

The Government has not yet proposed any firm changes 
but the Department of Trade and Industry (“DTI”) has 
launched a consultation seeking views from interested 
parties on the recommendations. The consultation closes 
on 20 June 2007 and can be accessed here.

3. 2007 BUDGET: EMPLOYMENT ISSUES

Gordon Brown, the Chancellor of the Exchequer, 
delivered his eleventh Budget speech on 21 March 2007. 
The Budget included a number of elements with 
employment implications:

Dispute Resolution

The Chancellor referred to the need to further extend 
risk-based regulation into Employment Tribunals, 
indicating support for the Gibbons Review (see section 2 
above) at the highest level of Government.

Income Tax and National Insurance

The Chancellor announced two key changes to the 
personal tax system:

• from the start of the 2008-2009 tax year (6 April 
2008), the 10% starting rate of tax will be abolished 
for employment income and pensions purposes and 
the basic rate of income tax will reduce from 22% to 
20%. This will create a simpler structure of two 
rates: a 20% basic rate and a 40% higher rate; and,

• by 2009, the upper earnings limit for National
Insurance Contributions (“NICs”) will be aligned 
with the threshold for paying higher rate income 
tax (the threshold for the 2009-2010 tax year will be 
£43,000).

Income tax rates for the tax year 2007-2008 remain 
unchanged, but the income tax personal allowance and 
NICs thresholds for the year will rise in line with 
inflation (the new figures are as set out in section 4 of 
February’s Stay Current).

Managed Service Companies

In its 2006 pre-Budget report the Government announced 
that, with the Finance Bill 2007, it would introduce 
legislation that would automatically impose employment 
rates of income tax and NICs on sums received by 
workers in return for services that they provide via a 
managed service company. This measure is being 

http://www.dti.gov.uk/employment/Resolving_disputes/gibbons-review/index.html
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introduced in response to a perceived widespread non-
compliance with the intermediaries (or “IR35”) 
legislation that previously attempted to treat such 
arrangements as generating taxable earnings from 
employment.

In the 2007 Budget, the Chancellor announced a number 
of changes to the original proposals, including to the 
definition of “managed service company” and to the 
range and liabilities of third parties to or by whom 
unpaid income tax or NICs debts can be transferred or 
charged.

Company Cars

The Government will eliminate the anomaly whereby an 
employee earning less than £8,500 per annum could 
incur a double tax charge if they are provided with a car 
or car fuel benefits via an employer’s credit card or 
cheque, effective from 6 April 2007.

Employees who are provided with a company car 
available for their private use are in receipt of a taxable 
benefit. The tax is a percentage of the list price of the car; 
the level of the percentage relates to the car’s carbon 
emissions. From 6 April 2008, a 2% discount will be 
applied to this percentage for cars that can use 
bioethanol fuel.

Employees are also taxed on free or subsidised fuel for 
private use. The tax is calculated by applying the 
company car tax percentage described above to a set 
multiplier. For the tax year 2007-2008, this multiplier is to 
remain at the 2006-2007 tax year level (£14,400).

4. AGENCY WORKERS: NEW CONSULTATION

On 20 February 2007 the DTI published a “Consultation 
on measures to protect vulnerable agency workers”
(available here). This aims to gather information and 
views from interested parties on proposed changes to the 
Conduct of Employment Agencies and Employment 
Business Regulations 2003 (the “Conduct Regulations”). 
The Conduct Regulations introduced new protections for 
agency workers.

The proposed changes are designed to offer further 
protections to the most vulnerable. The DTI is seeking to 
provide this additional protection without placing 
unnecessary burdens on the majority of reputable 
agencies.

The proposals include:

• giving agency workers the right to withdraw, 
without detriment, from services (for example, 
transport and accommodation) provided on a 
paying basis by the agency or an affiliate;

• where assignments are for under five working days 
and all essential details have already been provided 
under agencies’ written terms and conditions, 
exempting agencies from the existing requirement 
to provide detailed information on such short 
assignments to both agency workers and end-users;

• prohibiting agencies from taking fees from would-
be entertainers or models at the first session; and

• having the Government distribute information and 
advice to workers in European Union (“EU”) 
Member States who are considering working in the 
UK, including information about the cost of living.

The Government also re-stated its continued support for 
the underlying principles enshrined in the current draft 
EU Agency Workers Directive, which is still in limbo 
following years of discussion at EU level.

The DTI consultation will close on 31 May 2007. The 
Government hopes to publish a response to the results of 
the consultation within three months of that date and 
intends that amended regulations will come into effect 
on 1 April 2008.

5. AGE DISCRIMINATION: END OF THE 
TRANSITIONAL PERIOD

The Employment Equality (Age) Regulations 2006 
include transitional provisions intended to help 
employers manage the retirement process effectively 
during the first six months after the regulations came 
into force on 1 October 2006. As these transitional 
provisions only apply to employees due to retire before 
1 April 2007, employers should no longer rely on them. 
The full provisions of the regulations will now apply to 
all retirements.

6. LEGISLATION IN FORCE IN APRIL 2007

The following UK legislative changes became effective 
during April 2007:

Effective on 1 April

Statutory maternity pay (basic rate), maternity 
allowance, statutory paternity pay and statutory 

http://www.dti.gov.uk/consultations/page37726.html
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adoption pay all increased from £108.85 to £112.75 per 
week.

Effective on 2 April

Smoking was banned in indoor public spaces and 
workplaces in Wales.

Effective on 6 April

Statutory sick pay increased from £70.05 to £72.55 per 
week.

Part 4 of the Equality Act 2006 came into force, imposing 
on all public authorities in England, Wales and Scotland 
the “Gender Equality Duty” of eliminating unlawful 
gender-based discrimination and harassment, and 
promoting equal opportunity among men and women in 
relation to all such authorities’ functions (including 
contracted-out functions). The same applies to private 
and voluntary bodies that carry out public functions (but 
only in relation to those public functions). A statutory 
Code of Practice (the “Code”) giving practical guidance 
on complying with the Gender Equality Duty also came 
into force on 6 April 2007. The Code does not impose any 
legal obligations, but courts and tribunals must take the 
Code into account in assessing whether the Gender 
Equality Duty has been satisfied.

The Information and Consultation of Employees 
Regulations 2004 (the “Information and Consultation 
Regulations”), which in certain circumstances oblige 
employers to institute a formal information and 
consultation body, now apply to employers with 100 or 
more employees in Great Britain (reducing the threshold 
from 150).

The Occupational Pension Schemes (Consultation by 
Employers and Miscellaneous Amendment) Regulations 
2006, and Occupational Pension Schemes (Consultation 
by Employers) (Modification for Multi-Employer 
Schemes) Regulations 2006 (the “Occupational Pension 
Schemes Consultation Regulations”), which in certain 
circumstances oblige employers to consult with 
employees regarding pension scheme changes, now 
apply to employers with 100 or more employees in Great 
Britain (reducing the threshold from 150).

Following an amendment to the Employment Act 2002, 
there are three new jurisdictions where an Employment 
Tribunal must consider whether the parties have 
followed one of the statutory dispute resolution 
procedures: (i) detriment relating to employees of 
European Public Limited Liability Companies; 

(ii) detriment relating to information and consultation 
representatives and employees; and, (iii) detriment 
relating to occupational and personal pension schemes 
representatives.

The Flexible Working (Eligibility, Complaints and 
Remedies) (Amendment) Regulations 2006 now extend 
the right to request flexible working arrangements to 
persons who take care of adults.

Effective on 30 April

The Equality Act (Sexual Orientation) Regulations 2007 
and Part 2 of the Equality Act 2006 came into force, 
providing protection against discrimination in the 
provision of goods and services on the grounds of 
religion or belief and sexual orientation, amending the 
definition of religion so that it includes being of no 
religion or belief and widening the scope of what might 
be regarded as philosophical belief.

Smoking was banned in indoor public spaces and 
workplaces in Northern Ireland.

7. WHAT EMPLOYERS SHOULD BE DOING 
NOW

Employers with workplaces in England will be under a 
proactive duty to prevent employees from smoking in a 
smoke-free place from 1 July 2007. Employers can no 
longer allow employees to use smoking rooms or 
segregate smokers and non-smokers within a building. 
Some employers in Scotland are building “smoking 
shelters” in suitable sites outside their premises, but face 
issues such as internal discontent at smokers having 
more breaks and negative public perception of a business 
that has groups of smokers congregating outside its front 
steps. The smoking ban will apply to some company 
cars. Employers should assess their car usage and 
determine which cars need to be made non-smoking.

Employers must implement appropriate “no smoking”
signs in workplaces and non-smoking vehicles, and 
enforce the no-smoking ban as to employees and non-
employees alike. Along with statutory penalties for non-
compliance, employers have a duty to ensure employees’
safety at work and could be liable to them for failing to 
prevent smoking-related illnesses attributable to 
workplace smoking.

Employers should introduce a clear and comprehensive 
non-smoking policy covering all smoking-related issues 
and ensure that all employees are made aware of it. 
Employers should also amend disciplinary rules and 
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procedures to make sure that they cover any breach of 
the non-smoking policy and the likely sanctions.

Any changes arising from the Gibbons Review will 
potentially have a major impact on how UK employers 
resolve disputes with their employees. However, it is 
unlikely that there will be any legislative reform until at 
least 2008. For the moment employers must continue to 
comply with the current dispute resolution regime. 
Mediation is likely to be promoted as a better method of 
dispute resolution under any new legislation, so 
employers may wish to consider using this option more 
often. Employers may also wish to submit a consultation 
response to the DTI before 20 June 2007.

Businesses that provide services to the public sector will 
need to reconsider their policies and their equal 
opportunities efforts in light of the new Gender Equality 
Duty.

Employers should make sure that handbooks and 
written policies or procedures have been updated as 
needed to reflect the new benefit, tax and social security 
rates introduced in April 2007. All staff dealing with the 
administration of applicable policies or benefits should 
be advised of the rate changes. Employers should also 

ensure that their flexible working policies have been 
revised to include the new definition of “carer” and that 
all HR personnel and line managers are told that carers 
for adults can now request flexible working 
arrangements.

Employers with less than 150 employees in the UK 
should check whether they are now subject to the 
Information and Consultation Regulations (in which 
case, they may consider putting in place a more 
favourable voluntary agreement to pre-empt a formal 
request from employees for a consultation body) and 
whether they are also now subject to the Occupational 
Pension Schemes Consultation Regulations, particularly 
if they intend to make changes to their occupational 
pension schemes this year.

8. LOOKING AHEAD
Employers need to be ready for the English smoking ban 
by 1 July 2007. The first normal working day on which 
the new law applies is Monday, 2 July 2007.

We expect that later this year the DTI will propose 
changes to employment dispute resolution procedures. 
We will of course report on any developments in future 
Stay Current publications.
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