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China’s New Anti-Trust Approval Guidelines 

On March 8, 2007, China’s Ministry of Commerce 
(MofCom) issued the Guide on Anti-Trust Filings 
for Acquisitions of Domestic Companies by For-
eign Investors (Guide), which clarifi es the fi ling 
requirements for anti-trust review under the Mea-
sures on Acquisitions of Domestic Enterprises by 
Foreign Investors (New M&A Rules) in effect since 
September 2006. 

BACKGROUND

During the last ten years, drafts of anti-trust legisla-
tions have been circulated in China without a uni-
form anti-trust law ever being adopted.  As a result, 
anti-trust review by the government remains some-
what fragmented. However, the recent adoption of 
the New M&A Rules, which included a section on 
anti-trust review that is not substantially different 
from the existing anti-trust rules, foreshadowed 
the coming of further clarifi cation of anti-trust re-
view in China.  As expected, six months after the 
adoption of the New M&A Rules, MofCom issued 
the Guide to reinforce the principles set forth in the 
New M&A Rules.

IMPLICATIONS

The Guide has the following implications:

• Clarifi cation of Requirements. The Guide speci-
fi es the procedural and documentary requirements 
in making an anti-trust fi ling, which results in a more 
predictable process for professional advisors such 
as lawyers, bankers and fi nancial advisors.  In addi-

tion, the Guide may be amended from time to time, 
which allows some room for further clarifi cation and 
improved effi ciency in the review process.

• Shorter Review Period.  The initial review period 
has been shortened to 30 business days from the 90-
day review period set forth in the New M&A Rules.  
However, the review period can be extended to 90 
business days, and there is no provision for early
termination of the review period.  

• Heightened Burden of Proof.  The Guide re-
quires the parties to submit more comprehensive in-
formation and documentation in the initial fi ling than 
previously required.  In essence, the Guide requires 
the parties to make their case for the proposed trans-
action, including taking early positions (and provid-
ing proof) on complex issues such as the “relevant 
market(s)” affected by the proposed transaction.  
This requirement may be particularly burdensome 
for the initial review.

• Uncertainty Regarding Pre-Filing Consultation.
Although the Guide permits pre-fi ling consultations 
to improve transparency and predictability of anti-
trust review, it is unclear how effective such consul-
tation will be in practice.  For example, the Guide en-
courages the submission of documents (in essence, 
a draft fi ling) to aid in MofCom’s determination on 
whether a fi ling is necessary.  In reality, this practice 
would only expedite the deadline to provide infor-
mation, with no fi xed consultation period and no as-
surance that a fi ling (and additional waiting period) 
could be avoided.
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REQUIREMENTS

The Guide sets forth the following procedural 
requirements:

• Parties.  The filing should be made by the acquirer 
or the target, either by one of those parties in its own 
name, or through a PRC-licensed attorney. 

• Timing.  The filing should be made prior to the 
public announcement of the proposed transaction, or 
for extraterritorial transactions, at the same time to 
MofCom as when a similar anti-trust filing is made to 
another governmental authority. 

• Documents.1 Along with certain official documents, 
such as certificates of incorporation, and basic infor-
mation about the parties and the nature of the trans-
action, the parties are required to provide additional 
information, including:

-  identification of all affiliates;

-  definition of the “relevant market(s)” affected by 
the proposed transaction, generally including 
definitions of product and geographic markets, 
and the rationale behind such definitions;

-  each party’s sales volume and market share 
in past two fiscal years, including proof and 
data source;

-   identification of top five competitors;

-   descriptions of market structure, including 
upstream and downstream entities;

-  status of competition in the relevant markets, 
including entry barriers, costs of entry, intellectual 
property entry restrictions, vertical and horizontal 
cooperation agreements in the relevant markets, 
and entries and exits in past three years; and

-  the acquisition agreement (translated into 
Chinese; abstract acceptable).

• Review Period.  The initial review period is 30 busi-
ness days, but can be extended to 90 business days.

• Consultation.  Parties and their advisors may 
contact MofCom to consult about the filing, includ-
ing whether a filing is necessary and about how to 
define the relevant markets, prior to the actual filing 
deadline.

• Confidentiality.  Filings may be made on a 
confidential basis. 

CONCLUSION

The Guide is a step in the direction of a more unified 
and transparent anti-trust regulatory regime in China, 
but it does not resolve all of the outstanding uncer-
tainties, even with respect to the New M&A Rules it 
is meant to clarify.  In particular, although the Guide 
heightens the burden on the parties to provide cer-
tain types of information, it remains unclear exactly 
what documentation and information the parties will 
be required to provide in practice.  Adding to the un-
certainty, it remains to be seen how the New M&A 
Rules and the Guide will be affected by the enact-
ment of the new Anti-monopoly Law, over ten years 
in the drafting and expected to be promulgated in the 
next couple of years.

Reference:

1. Please refer to the Guide for a complete list of required materials. 
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