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Recent Federal Rulings Shift Toward Title VII
Protection of Transsexual Employees
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widespread, invidious discrimination on the basis of their
gender identity and expression.”  Id.

This article surveys the developing case law and then
provides some practical advice to employers on dealing
with transgender employees.

Developing Case Law

Price Waterhouse’s Gender Stereotyping Theory:
More Teeth Than Expected

To date, the federal courts have approached Title VII pro-
tection of transsexuals on the basis of “gender stereotyp-
ing” or simply “because of sex.”  However, prior to Price
Waterhouse v. Hopkins, 490 U.S. 228 (1989), several
courts held that Title VII protection did not extend to
transsexuals because they were not explicitly listed as a
protected class and “sex,” as covered by Title VII, which
only prohibited discrimination based on the biological dif-
ferences between men and women.  The label of “trans-
sexual” was fatal to a Title VII claim.  See, e.g., Ulane v.
Eastern Airlines Inc., 742 F.2d 1081 (7th Cir. 1984) (“Title
VII does not protect transsexuals”); Sommers v. Budget
Mktg. Inc., 667 F.2d 748, 750 (8th Cir. 1982) (“sex” does
not encompass transsexualism); Holloway v. Arthur
Anderson & Co., 566 F.2d 659 (9th Cir. 1977) (“sex” under
Title VII refers to person’s biological identity as male or
female).

But in Price Waterhouse — a case not addressing
transsexualism — the Supreme Court held that the defini-
tion of the protected category of “sex” under Title VII
protected a female plaintiff who failed to conform to so-
cial expectations of how a woman should look and behave
in her work environment.  Price Waterhouse explained
that “[i]n the specific context of sex stereotyping, an

Recent federal court decisions indicate that courts are
more receptive to the argument that Title VII protects
transsexual employees from discrimination by their em-
ployers, even though Congress has not amended the
federal statue to name transsexuals as a protected class.

Transsexual employees, once thought to have no viable
claim under Title VII, are now successfully prosecuting
such claims.

The shift to providing Title VII protection to transsexual
employees is mirrored in the American Bar Association’s
Resolution 112B, passed by the ABA House of Delegates
Aug. 8, which urges the protection of transgender people
in employment, housing and public accommodations.

The ABA’s recommendation supports “laws and policies
which prohibit discrimination and harassment based on a
perception that a person’s gender identity or gender ex-
pression differs from how men and women are expected
to look and behave.”  See http://www.abanet.org/leadership/
2006/annual/.

In passing this resolution the ABA found that “discrimina-
tion on the basis of gender identity and expression is
widespread,” that “a growing number of jurisdictions
have adopted laws and ordinances explicitly prohibiting
such discrimination,” and that “courts are beginning to
interpret federal, state and local laws that prohibit dis-
crimination on the basis of sex or disability to protect
transgender people.”  Id.

The resolution noted that more than 70 Fortune 500 com-
panies have policies forbidding discrimination against
transgender employees.  Id.

The ABA concluded that it “has an obligation to speak out
on behalf of transgender people, who currently face
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employer who acts on the basis of a belief that a woman
cannot be aggressive or that she must not be, has acted
on the basis of gender [for Title VII purposes].”  Id. at 250.

In so holding, the Supreme Court commented that “we
are beyond the day when an employer could evaluate
employees by assuming or insisting that they matched the
stereotype associated with their group. “  Id. at 251.

After Price Waterhouse, federal courts generally recog-
nized that gender discrimination — discrimination based
on a failure to conform to stereotypical gender norms —
is illegal and falls within the meaning of “sex” under Title
VII.  This type of discrimination is commonly referred to as
“gender stereotyping” or “sex stereotyping.”  It is the
theory of “gender stereotyping” that has led some courts
more recently to protect transsexuals from discrimination
or harassment under Title VII.

The leading case is Smith v. City of Salem, 378 F.3d 566
(6th Cir. 2004).  In Smith, a biologically male employee di-
agnosed with gender identity disorder began to dress and
act more femininely in the workplace as part of his GID
treatment.

He alleged that his conduct and mannerisms did not con-
form to his employers’ and co-workers’ sex stereotypes of
how a man should look and behave and, as a result, he
was ostracized and discriminated against by his co-work-
ers and even his employer, who attempted to suspend
and terminate his employment.

Smith’s complaint asserted Title VII claims of sex discrimi-
nation and retaliation, as well as claims pursuant to 42 U.S.C.
§ 1983 and state law claims of invasion of privacy and civil
conspiracy.  The District Court did not analyze the plaintiff’s
case under Price Waterhouse and instead flatly held that
transsexuals were not a protected class under Title VII.

The 6th Circuit reversed, finding that the District Court
superimposed the classification of “transsexual” on the
plaintiff and then “legitimize[d] discrimination based on
the plaintiff’s gender nonconformity by formalizing the
nonconformity into an ostensibly unprotected classification.”
Smith, 378 F.3d at 574.

The 6th Circuit explained that if Price Waterhouse held
that “an employer who discriminates against women be-
cause, for instance, they do not wear dresses or makeup,
is engaging in sex discrimination because the discrimination
would not occur but for the victim’s sex,” then “employers
who discriminate against men because they do wear
dresses and makeup, or otherwise act femininely, are also
engaging in sex discrimination, because the discrimination
would not occur but for the victim’s sex.”  Id.

Smith reasoned that discrimination against an employee
who is transsexual and, therefore, fails to act and/or iden-
tify with his or her gender, is no different from the dis-
crimination suffered by the plaintiff in Price Waterhouse
who did not act like a stereotypical woman.

Smith held that “[s]ex stereotyping based on a person’s
gender-nonconforming behavior is impermissible discrimi-
nation, irrespective of the cause of that behavior; a label,
such as ‘transsexual,’ is not fatal to a sex discrimination
claim where the victim has suffered discrimination because
of his or her gender nonconformity.”  Id. at 575.

Subsequent decisions in the 6th Circuit reinforce that the
label of transsexual is not fatal to a claim of discrimination
under Title VII.  See Barnes v. City of Cincinnati, 401 F.3d
729 (6th Cir. 2005) (the transsexual plaintiff successfully
proved a Title VII claim and secured a jury verdict, with
damages and attorney fees totaling more than $600,000).

Indeed, the 6th Circuit has now flatly held that “Title VII
protects transsexual persons from discrimination for fail-
ing to act in accordance and/or identify with their per-
ceived sex or gender.”  Myers v. Cuyahoga County, Ohio,
No. 05-3370, 2006 WL 1479081, at *6 (6th Cir. May 31,
2006) (citing Barnes v. City of Cincinnati, 401 F.3d 729 (6th
Cir. 2005); Smith v. City of Salem, 378 F.3d 566 (6th Cir.
2004)).

While the 6th Circuit is the only federal appellate court
definitively to decide the issue of transsexual protection
under Title VII, some district courts have followed the
same line of reasoning as the 6th Circuit used in Smith.

For example, in Mitchell v. Axcan Scandipharm Inc., No. Civ.
A. 05-243, 2006 WL 456173 (W.D. Pa. Feb. 17, 2006), the
district judge refused to adopt a magistrate judge’s re-
port and recommendation that a transsexual’s case of
Title VII discrimination be dismissed because he was not a
member of a protected class.

The district judge held that the plaintiff sufficiently
pleaded his claim of gender discrimination under Price
Waterhouse by including facts in his complaint that
showed “his failure to conform to sex stereotypes of how
a man should look and behave was the catalyst behind
[the employer’s] actions.”  Id. at *2.

Additionally, the 1st Circuit and 9th Circuit Courts of Ap-
peal have applied the principles of Price Waterhouse to
hold that transsexuals are protected under other federal
laws.   See Schwenk v. Hartford, 204 F.3d 1187 (9th Cir. 2000)
(transsexuals are protected under the Gender Motivated
Violence Act, Holloway, supra, was overruled by the logic
of Price Waterhouse); Rosa v. Park West Bank & Trust Co.,
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214 F.3d 213 (1st Cir. 2000) (transsexuals are protected
under the Equal Credit Opportunity Act).  These decisions
suggest that the 1st and 9th Circuits may be    receptive
to Title VII claims by transsexuals post-Price Waterhouse.

In addition, federal district courts in the 2nd and 4th Cir-
cuits have either held or implied that Title VII extends pro-
tections to transsexuals.  See Tronetti v. TLC HealthNet
Lakeshore Hosp., No. 03-CV-0375E, 2003 WL 22757935,
at *4 (W.D.N.Y. Sept. 26, 2003) (“[t]ranssexuals are not
genderless, they are either male or female and are thus
protected under Title VII to the extent that they are
discriminated against on the basis of sex”); Lewis v. Forest
Pharmaceuticals Inc., 217 F. Supp. 2d 638 (D. Md. 2002)
(“those of ‘transgender’ would appear to belong to a
protected group as well”).

Transsexual Employees Protected “Because of Sex”

A second strand of cases is represented in a recent ruling
addressing Title VII’s protection of transsexual employees.
In Schroer v. Billington, 424 F. Supp. 2d 203 (D.D.C. 2006),
the District Court ruled that a suit in which a transsexual
individual charged that an employer refused to hire her in
violation of Title VII may go forward.  In this case, Diane
Schroer, born David John Schroer, applied for a position
with the Congressional Research Service.

When interviewing with the CRS, Diane had not yet
changed her name, nor had she begun to present herself
as a woman.  While still presenting as a man, Schroer was
offered a job by the CRS.  However, around the time that
she was set to start with the CRS, she was also beginning
the reassignment process.

Thus, Schroer informed the CRS that she was under a
doctor’s care, having been diagnosed with gender dyspho-
ria, and would be presenting as a woman when she re-
ported for work.  The manager responded that Schroer had
“really given [her] something to think about”; the next
day the manager informed Schroer that “for the good of
the service” she “would not be a good fit.”  Id. at 206.

CRS argued that discrimination against transsexual people
is not sex discrimination because transsexuals are not a
protected class under Title VII.  Judge Robertson rejected
this argument, finding that sex may not be “a cut-and-
dried matter of chromosomes” and federal protections
against sex discrimination protect transsexual people who
are discriminated against based on their gender identity.
Id. at 213.

Judge Robertson rejected the applicability of Price
Waterhouse to the facts in Schroer for two reasons.  First,
Schroer did not make a claim for disparate treatment in

that she did not allege that the employer imposed un-
equal burdens on men and women or disadvantaged one
or the other.  See id. at 209.

Second, Price Waterhouse provided space for women “to
express their individual female identities without being
punished for being ‘macho,’ or for men to express their
individual male identities without reprisal for being per-
ceived as effeminate.  In other words, it creates space for
people of both sexes to express their sexual identity in
nonconforming ways.”  Id. at 210.

Simply put, an effeminate man can remain effeminate
without being forced to conform to his employer’s (or co-
workers’) view of how macho he should present himself
in order to be hired or keep his job.  He is protected under
Price Waterhouse for going against the “gender grain.”

Judge Robertson saw Schroer’s claim differently.  He
viewed her claim as wanting to go with the gender grain,
rather than against it:

She seeks to express her female identity, not as
an effeminate male, but as a woman … She has
embraced the cultural mores dictating that
“Diane” is a female name and that women wear
feminine attire.  The problem she faces is not be-
cause she does not conform to the [employer’s]
stereotypes about how men and women should
look and behave — she adopts these norms.
Rather, her problems stem from the [employer’s]
intolerance toward a person like her, whose gen-
der identity does not match her anatomical sex.
Id. at 211.

He concluded, therefore, that the Price Waterhouse analy-
sis did not fit Schroer’s allegations, though he acknowl-
edged that a transsexual could make such a claim “if the
claim is that he or she has been discriminated against be-
cause of a failure to act or appear masculine or feminine
enough for an employer, … but such a claim must actually
arise from the employee’s appearance or conduct and the
employer’s stereotypical perceptions.”  Id.

Instead, Judge Robertson focused on the analysis in the
Ulane case and its progeny, which found that transsexuals
are not protected because they are not a named class
under Title VII.  Judge Robertson agreed with the Ulane
District Court’s determination that “discrimination against
transsexuals because they are transsexuals is ‘literally’
discrimination ‘because of … sex.’”

Finding that the “factual complexities that underlie
human sexual identity … stem from real variations in
how the different components of biological sexuality —
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chromosomal, gonadal, hormonal, and neurological — in-
teract with each other, and in turn, with social, psychologi-
cal and legal conceptions of gender,” Id. at 212-13,  Judge
Robertson preferred the Ulane District Court’s straight-
forward approach to transsexual discrimination claims.
Id. at 211-12.

In concluding that Title VII protects transsexuals, Judge
Robertson wrote, “Supreme Court decisions subsequent
to Ulane, indeed, have applied Title VII in ways Congress
could not have contemplated,” and a number of courts
have abandoned Ulane since Price Waterhouse.  Citing
Justice Scalia’s unanimous decision in Oncale v. Sundowner
Offshore Services Inc., 523 U.S. 75 (1998), Judge Robertson
noted that:

[m]ale-on-male sexual harassment in the work-
place was assuredly not the principal evil Con-
gress was concerned with when it enacted Title
VII.  But statutory prohibitions often go beyond
the principal evil to cover reasonably comparable
evils, and it is ultimately the provisions of our
laws rather than the principal concerns of our
legislators by which we are governed.  Schroer,
424 F. Supp. 2d at 212.

Judge Robertson took direct issue with those cases de-
cided in the wake of Price Waterhouse that nonetheless
have denied transsexuals protection on the ground had
Congress wanted to provide such protection it would have
amended Title VII to say so.  Id. at 211.  (“To say, as I do,
that Price Waterhouse does not create a Title VII claim
for sex stereotyping in the absence of disparate treat-
ment, and that the allegations of Schroer’s complaint do
not assert a Price Waterhouse type of claim in any event,
is not to say that Ms. Schroer has no protection under
Title VII from discrimination based on her transsexuality.”);
but see, e.g., Etsitty v. Utah Transit Auth., No. 2:04-CV-
616, 2005 WL 1505610, at *5 (D. Utah June 24, 2005) (“It
should also be noted that courts have continued, even af-
ter Price Waterhouse, to follow the narrow Ulane ap-
proach that the term ‘sex’ in Title VII refers to biological
sex and nothing more.”); Sweet v. Mulberry Lutheran
Home, No. IP02-0320-C-H/K, 2003 WL 21525058, at *3
(S.D. Ind. June 17, 2003) (“Long after Price Waterhouse
was decided, courts have continued to hold that discrimi-
nation on the basis of sexual preference or orientation is
not actionable under Title VII because it is not discrimina-
tion based on a person’s ‘sex.’”); Oiler v. Winn-Dixie Louisi-
ana Inc., No. Civ. A. 00-3114, 2002 WL 31098541, at *5
(E.D. La. Sept. 16, 2002) (“In analyzing plaintiff’s Title VII
claim post Price Waterhouse, the court notes that courts
have long held that discrimination on the basis of sexual
orientation is not actionable under Title VII.”).

State Laws Extend Protections

As recognized by ABA Resolution 112B, there is an emerg-
ing trend in state laws in this area.  Seven states and the
District of Columbia have statutory protections for em-
ployees based on gender identity and/or expression, in-
cluding California, Illinois, Maine, Minnesota, New Mexico,
Rhode Island and Washington.  See Cal. Gov’t Code
§ 12926, 12940(a) (prohibits discrimination based on
gender identity, appearance and behavior “whether or
not that identity, appearance or behavior is different
from that traditionally associated with the [employee’s]
sex at birth”); Cal. Penal Code § 422.56 (defining gender);
Cal. Gov’t Code § 12949 (an employer must also “allow
an employee to appear or dress consistently with the
employee’s gender identity”); D.C. Code § 2-1401.01 (pro-
hibits discrimination based on “sexual orientation”); 775
Ill. Comp. Stat. 5/1-101.1-2 (prohibits discrimination based
on “sexual orientation”); Me. Rev. Stat. Ann. tit. 5, §§ 4571-
76 (prohibits discrimination based on “sexual orientation”);
Me. Rev. Stat. Ann. tit. 5, § 4552 (prohibits discrimination
based on “sexual orientation”); Minn. Stat. Ann. § 363A.08
(prohibits discrimination based on “sexual orientation”);
N.M. Stat. Ann. § 28-1-7.A (prohibits discrimination based
on “gender identity”); R.I. Gen. Laws § 28-5-7 (prohibits
discrimination based on “gender identity or expression”);
Wash. Rev. Code § 49.60.130-175, 176, 178, 180, 190, 200,
215, 222-225, 300; Wash. Admin. Code § 356-09-020.
(Some state statutes include gender identity and/or
transgender in their definition of “sexual orientation.”)

In addition judicial opinions and administrative rulings in
several states suggest that transsexual persons may be
protected under state antidiscrimination laws covering sex
and/or disability, even though the federal Americans with
Disabilities Act explicitly states that transsexuals are not
protected under that law.  See, e.g., Conway v. City of
Hartford, No. CV 95055303, 1997 WL 78585 (Conn. Super. Ct.
Feb. 4, 1997) (state law covers transsexuals under disability
and sexual orientation); Smith v. City of Jacksonville Cor-
rectional Institution, No. 88-5451, 1991 WL 833882 (Fla. Div.
Admin. Hrgs. Oct. 2, 1991) (state disability law covers
transsexuals); In re HCRC No. 9951, D.R. No. 02-0015 (Ha-
waii Civil Rights Comm’n June 28, 2002), http://www.state.
hi.us/hcrc/DRInd.html (state sex discrimination laws cover
transgender and transsexuals); Lie v. Sky Publishing Corp.,
15 Mass. L. Rep. 412 (Mass. Super. Oct. 7, 2002) (transsexu-
als are covered under state disability laws); Jette v. Honey
Farms Mini Market, No. 95 SEM 0421, 2001 WL 1602799
(M.C.A.D. Oct. 10, 2001) (state laws prohibiting discrimina-
tion based on sex and disability cover transsexuals); Doe v.
Electro-Craft Corp., No. 87-E-132, 1988 WL 1091932
(N.H. Super. Ct. Apr. 8, 1988) (transsexualism is a disability
under state law); Enriquez v. West Jersey Health Sys.,
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777 A.2d 365 (N.J. Super. Ct. App. Div. 2001) (transsexuals
protected by state sex and disability laws); Maffei v.
Kolaeton Indus. Inc., 626 N.Y.S.2d 391 (N.Y. Sup. Ct. 1995)
(transsexuals covered under state sex discrimination laws).

Implications for Employers

There is no denying that transsexualism can, and often
does, clash with ingrained beliefs of many employees
about gender identity.  It is equally true that gender
stereotyping directed toward transgender employees can
lead to adverse and harassing behavior.

Given the fact that courts currently appear more receptive
to claims by transsexuals, and in an effort to reduce
workplace conflict and tension, employers would be well
advised to consider including gender identity and/or ex-
pression in their nondiscrimination and antiharassment
policies and training programs because costly litigation is
certainly a risk of doing nothing.

The law places the onus on employers to prevent and cor-
rect sex discriminatory or harassing behavior.  To prevent
such a claim based on gender identity issues, employers
should be prepared to talk openly with transgender
employees.

In addition, without conceding that any particular indi-
vidual has a disability or is so perceived, employers that
choose to be proactive can consider engaging in an “inter-
active process” with employees undergoing gender reas-
signment to the extent that an accommodation sought
does not pose an undue burden.

An employer that wants to take proactive measures to
bridge the gap of likely disconnectedness and misunder-
standing between a transitioning employee and other
employees to prevent discriminatory or harassing behavior,
should consider these options and common-sense tips:

Enforce Antidiscrimination/Harassment Policy:
Employers should vigorously enforce their antidiscrimina-
tion/harassment policies to prevent any type of behavior
prohibited by that policy and should treat allegations of
sex discrimination relating to a transgender employee as
they would treat any other allegations of violation of
their policy.  Employers may also consider amending their
antidiscrimination policies to include gender identity
and/or expression, but they should consult with counsel to
determine the legal ramifications of doing so.

Consistent with data cited to in ABA Resolution 112B, it
was recently reported that  85 percent of Fortune 500
companies bar discrimination based on sexual orientation
and 166 major corporations are known to include gender

identity or expression in their corporate policies.  Amy
Joyce, For Gays, Some Doors Open Wider, Wash. Post,
Sept. 24, 2006, at F01.

Further, according to a recent survey released by the Hu-
man Rights Campaign, a Washington-based gay rights ad-
vocacy group, 138 major U.S. companies scored 100 per-
cent in the Corporate Equality Index, which looks at the
benefits and protections provided by employers to gay
and lesbian employees.  See Ellen Wulfhorst, Number of
Gay-Friendly Companies Growing: Study. Reuters, Sept. 19,
2006.  More information on the Human Rights Campaign
and its recent report can be found at www.hrc.org.

Be Aware of Terminology:  Employers should be knowl-
edgeable about and sensitive to terminology, including
the definitions of terms such as gender identity disorder,
transgender, gender identity, gender expression, trans-
sexual, cross dresser and transvestite.  Many of these
terms have distinctive meanings.  Here are some of the
most common terms:

• Cross-dressers:  Cross-dressers wear the clothing
and/or accoutrements, such as makeup and acces-
sories, which society considers corresponding to
the “opposite sex.” Cross-dressers can be either
male-to-female or female-to-male.  http://
www.hrc.org/Content/ContentGroups/Publications1/
TransgenderAmericans.pdf.

• Gender Identity Disorder:  An individual with GID
expresses discomfort with his or her biological
sex or has a sense of inappropriateness in the
gender role of that sex.  He or she demonstrates
a strong and persistent cross-gender identifica-
tion (e.g., a person born biologically as a male but
identifies as being female or a person born bio-
logically as a female but identifies as being male).
According to the American Psychiatric Associa-
tion, GID is the clinical term for transsexualism
and can be applied to a transsexual.  Diagnostic
and Statistical Manual of Mental Disorders,
Fourth Edition, Text Revision (2000).

• Transgender:  Transgender is a term that applies
to people who are uncomfortable with their ap-
parent or assigned gender and demonstrate per-
sistent identification with the opposite sex.  Diag-
nostic and Statistical Manual of Mental Disorders,
Fourth Edition, Text Revision (2000).

• Transsexual:  A transsexual person has changed,
or is in the process of changing, his or her physical
and/or legal sex to conform to his or her internal
sense of gender identity.  The term can also be
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used to describe a person who, without undergo-
ing medical treatment, identifies and lives his or
her life as a full-time member of the gender
opposite that of his or her birth sex.  http://
www.hrc.org/Content/NavigationMenu/Work_Life/
Get_Informed2/ Transgender_Issues/Workplace
GenderTransitionGuidelines-May2006.pdf.

• Transvestite:  Transvestites are generally male
heterosexuals who sometime cross-dress or dress
in clothing typically associated with the opposite
sex.  Diagnostic and Statistical Manual of Mental
Disorders, Fourth Edition, Text Revision (2000).

• Gender Identity and Expression:  This term can
cover gay, lesbian, bisexual and transgender
employees, and those who are transitioning from
one sex to another, as well as workers who might
be chided for not acting male or female enough.
http://www.hrc.org/Content/ContentGroups/
News3/2004_November/Companies_Add_Gender_
Identity_to_Anti-_Bias_Policies.htm.

Several Web sites provide information for transgender
employees about their rights and how to work with their
employers in addressing their fitting into the workplace.
Employers can familiarize themselves with some of these
sources to anticipate some of the issues that might be
raised by transsexual employees.  Although these Web
sites often provide information for transsexual employ-
ees who choose to undergo gender reassignment, em-
ployers should be aware that only a small percentage of
transsexuals undergo this medical treatment.

Be Ready for Issues That Might Be Raised:  Employers
are likely to face a myriad of thorny issues when address-
ing the needs of transsexual employees.  Some may re-
late to requests for broad changes to policy and training,
while others may relate specifically to an individual under-
going gender reassignment.  This area of law is develop-
ing and changing rapidly and employers should consult
with counsel to determine how to comply with the law.

Establish Gender Transition Guidelines:  As an em-
ployer you may want to have gender transitioning guide-
lines in place to provide information and guidance to em-
ployees, managers and human resources personnel who
will be working together to ensure that the transitioning
employee understands, and is comfortable with, the
transitioning process in the workplace.  A helpful resource
on this subject is the Human Rights Campaign’s “Work-
place Gender Transition Guidelines For Transgender Em-
ployees, Managers and Human Resource Professionals,”
which was published in May 2006 and can be viewed at
http://www.hrc.org/Content/NavigationMenu/Work_Life/

Get_Informed2/Transgender_Issues/WorkplaceGender
TransitionGuidelines-May2006.pdf.  The Human Rights
Campaign’s article provides a discussion of the different
issues that can be included in an employer’s Gender Tran-
sition Guidelines; the following are examples of some of
these issues:

• Employee’s Transition Period:  As an employer
you might arrange for a meeting to discuss the
employee’s anticipated needs.  The people
present at the meeting may include, for ex-
ample, the appropriate human resources gener-
alist, the director of diversity and the employee’s
immediate manager.  During this meeting the
employer should assure the employee that it will
keep the transsexual status of the employee
confidential to the extent consistent with the
employer’s obligations or unless the employee
has made it known.

• Communication to Co-Workers:  When an em-
ployee transitions on the job, co-workers would
likely be aware of the change.  Employers should
attempt to balance the privacy rights of the
transitioning employee and to educate his/her co-
workers about the employee’s transition prior to
his or her return to work, and reiterate the
company’s policy regarding harassment and dis-
crimination.  One way for an employer to educate
the individual’s co-workers is to send out a memo-
randum regarding the individual’s transition.  The
memorandum should inform the workers of the
change, the individual’s new name and the date
of the change.   The employer will want to give
the transitioning employee an opportunity to
view this memorandum beforehand and, if a
meeting with the co-workers is held to communi-
cate this information, the transitioning employee
might want to be present at the meeting.

• Time off for Medical Treatment:  Several of the
medical treatments a transitioning employee will
require can occur in the evening, or the employee
may use existing sick-leave, flex-time or disability
policies.  Employers should treat time off for
these surgical procedures the same as other
scheduled medical procedures.

• Dress Codes:  A person in transition is required,
prior to surgery, to assume the role for their new
gender, which includes dressing for the new gen-
der role.  Thus, employers should allow enough
flexibility in their dress code to accommodate an
employee who is transitioning from one gender
to the other.
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• Rest Room Access: All employees need access to
rest rooms.  One option is for employees to use
the rest room matching their gender currently
presented.  In some situations, employers may es-
tablish single-stall unisex bathrooms to provide
access to everyone.  Additionally, if the employee
requires access to a locker room, best practices
include (i) individual showers and changing areas
that provide privacy to each worker when chang-
ing, or (ii) access to a separate locker room, such
as a management room, for some period of time.

• Name Changes:  When an employee transitions, it
is usually appropriate to use a new name for the in-
dividual.  Written documentation, including e-mail,
workplace name tags, photo ID, org charts, com-
puter accounts, company directories, business cards,
and human resources records should be updated
with the new name.  A change in the employee’s
gender marker (designating the worker as “M” or
“F”) should be made as  appropriate.

*  Jon Geier is a partner in Paul Hastings Janofsky &
Walker’s Washington office.  He represents em-
ployers on the full range of state and federal em-
ployment laws.  Mr. Geier specializes in advising
federal-contractor employers on dealing with the
federal compliance programs.  John P. Isa is a senior
associate in the employment law department at
Paul Hastings in Washington.  He represents em-
ployers before government agencies such as the
Equal Employment Opportunity Commission and
the Department of Labor, and he frequently coun-
sels and trains employers on their compliance with
federal, state and local laws.  Dara Freling is an as-
sociate in the labor and employment law depart-
ment of the Washington office of Paul Hastings.
She represents employers in all aspects of labor and
employment law.


