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EU Merger Control during the Period 1990–2004

On May 1, 2004, the new EC Merger Regulation 
(“ECMR”) went into effect,1 replacing the origi-
nal Regulation No. 4064/89 of December 21, 
1989. The fundamental philosophy of the former 
merger regulation has been maintained in the new 
ECMR, but with some substantial changes and  
innovations, from both a procedural and substan-
tive point of view. It should be noted that the 
new ECMR (Regulation (EC) No. 139/2004) is 
accompanied by a whole panoply of newly revised 
or issued implementing regulations, guidelines, 
notices, etc. to assist in the interpretation of key 
provisions of the ECMR or to set out procedural 
matters. In addition, some of these documents in 
the reform package deal with issues which derive 
logically from the exercise of merger control—for 
instance, the treatment of ancillary restrictions 
related to the transaction in question (as part of 
the reform package, a new European Commission 
notice sets out European Commission policy on 
that issue). In some cases, the new collection of 
guidelines and notices leads to new ways to deal 
with old problems. 

Over the life of the ECMR, in both the 1989 and 
new 2004 versions, the European Commission 
has handled about 2500 merger notifications.2  
The statistics give some guidance on the overall 
picture of merger control under EU law. Of the 
approximately 2500 notifications since the ECMR 
went into effect some fifteen years ago, 18 trans-
actions have been ultimately prohibited (probably 
the most famous negative decision came in 2001, 
in General Electric/Honeywell).3 Under the EU’s 
“front-ended” notification system, the statistics 
show that about 88% of notifications are cleared 
within 25 working days of filing (the Phase I 
deadline). The other 12% are either withdrawn, 
referred to a Member State authority or go into 

in-depth review proceedings in Phase II (90 work-
ing days). About 7% of notified transactions are 
cleared with commitments / remedies (in many 
cases, remedies are offered early in the procedure, 
in order to obtain Phase I clearance). Remedies 
accepted by the Commission are almost always 
structural rather than behavioral. All decisions are 
published on the DG Competition website and 
constitute, today, a substantial body of precedent 
relied upon by Commission officials and practi-
tioners. 

Judicial review may come into play only once 
the Commission has rendered its decision. 
For instance, in GE/Honeywell, which is cur-
rently subject to judicial review, the European 
Commission rendered its decision more than three 
years ago, on July 3, 2001. Although the deal 
has been long dead and both GE and Honeywell 
have changed CEOs since 2001, the decision has 
been contested by GE and Honeywell before the 
European Court of First Instance in Luxembourg. 
Such a complex case is not resolved quickly 
(Commission Phase II decisions are fully-reasoned 
and in GE/Honeywell, the decision ran to more 
than 130 pages)—oral arguments were held in 
May 2004, almost three years after the decision, 
and the first instance ruling will probably not be 
issued before 2005.

In 2004, it may be estimated that about 200-250 
mergers will meet the “Community dimension” 
thresholds test (primary or secondary thresholds) 
and be subject to mandatory notification at EU 
level (in 2003, there were 212 notifications). 
Technically, the ECMR refers to the concept of 
“concentrations.” These are defined as cases 
where a transaction leads to a change of control 
(including a change in the type of control, such as 
where control changes from sole control to joint 
control) of a business enterprise by any means 
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whatsoever: sale of shares; sale of assets; legal 
merger; conclusion of a contract granting effective 
control such as in some hotel management agree-
ments; etc. The reasoning leading to determina-
tion of whether the turnovers of the parties meet 
the EU thresholds (primary and secondary) is 
attached hereto as an Appendix.  
 
As a first rule of thumb, at least two of the busi-
nesses  which are parties to the transaction must 
each, as a strict minimum, realize at least 100 
million euros of turnover in the EU for there to be 
any possibility at all that the primary or second-
ary thresholds test could be met (there are three 
cumulative thresholds in the primary and five 
cumulative thresholds in the secondary).4  
 
It should be emphasized that turnover is con-
ceived of in geographical terms, independently of 
the place of business of the parties: Foreign-to-
foreign mergers may thus be subject to control 
where revenues are generated in the European 
Union. High-profile US-to-US mergers have been 
among the most controversial cases dealt with 
by the European Commission in recent years. In 
1997, the combination of Boeing and McDonnell-
Douglas, two US companies doing business in 
worldwide markets, obtained Phase II clearance 
from the European Commission but only on the 
basis of last-minute remedy proposals which were 
accepted by the Commission. The merger case 
nearly provoked a transatlantic crisis. The drama 
was played out again in 2001 in GE/Honeywell, 
only this time GE was unwilling to fully propose 
the remedies package required by the Commission 
and negotiations between GE and the Commission 
fell apart (the deal unraveled soon after, as the 
Commission adopted a negative decision on July 
3, 2001.)

It should be recalled that the EU thresholds test 
also applies to the creation of “full function joint 
ventures” (joint venture entity having autonomous 
market presence), wherever they are constituted 
in the world. The formation of such stand-alone, 
durable joint ventures is deemed to constitute a 
merger under the EU rules. In this respect, given 
the nature of the EU thresholds, it would be pos-
sible for two significant groups of companies, 
having substantial turnover in the EU, to create 
a stand-alone start up joint venture in Japan or 
China and to have to notify the transaction as a 
merger to the European Commission. This derives 
from the fact that the turnover of the two joint 
venture partners is considered at group level, and 
that both groups may have sufficient worldwide 
and EU turnover to meet either the primary or 
secondary thresholds test (cf. Appendix).

Under the EU’s “one-stop shop” principle, 
where the EU thresholds are met, the European 
Commission’s jurisdiction is exclusive for the 
totality of the European Union. Where the EU 
thresholds are not met, Member States have juris-
diction to control the transaction under national 

legislation (of the 25 EU Member States, only 
one, Luxembourg, does not have national merger 
control legislation). There are exceptions to this 
system of jurisdiction allocation, rendered more 
complex under the new rules. In this respect, 
under the new ECMR, before any filings are made 
anywhere, the parties may file a Form RS (“RS” 
for “Reasoned Submission”) with the European 
Commission, requesting either that (1) the matter 
be referred from Member State’s jurisdiction to 
European Commission jurisdiction, in  the inter-
est of avoiding pluri-notifications among various 
Member States (such a request is only admissible 
where at least three national filings would other-
wise be required; however each of the Member 
States affected by a potential national filing have 
the right to block such a request) or that (2) the 
matter be transferred from the Commission (in a 
case in  which the European Commission would 
normally have jurisdiction) to a Member State 
(such a request would only be admissible where 
national economic interests would be principally 
at stake and would outweigh any Community 
interest in controlling the transaction). The new 
Form RS is just one in a series of changes imple-
mented under the new rules effective as of May 1, 
2004 and described below.

Significant Changes under the Merger Control 
Rules Effective May 1, 2004

The following points are among  the most signifi-
cant innovations in the new ECMR:

• Update of “Best Practices” guidelines
• Jurisdictional flexibility of new Form RS 
• Freedom to choose the time of notification 

(but no freedom to complete before European 
Commission’s approval of the transaction) 

• Form CO and procedural innovations
• Change in substantive test
• Ancillary restrictions 
• Impact of enlargement from 15 to 25 

Member States

Update of “Best Practices” Guidelines

EU merger control is a “front-loaded” system of 
merger control. This means that a considerable 
amount of information is put into the Form CO 
(“CO” for “concentration”) notification from the 
outset (even under the simplified form / procedure 
where impact of the transaction on EU markets 
is, by definition, marginal or non-existent). Even 
in non-problematical cases, it may take weeks or 
months to prepare a draft Form CO notification.

The corresponding advantage of such a front-
loaded system is the rapidity of the Phase I proce-
dure once formal notification has been made. In 
some 88% of notifications, approval is obtained 
within 25 working days and the parties are free to 
complete the transaction immediately thereafter. 
This, however, tells only half of the story. The 

02



brevity of Phase I presupposes that the notifica-
tion is filed in a way that is immediately accept-
able to Commission case handlers assigned to 
the matter. When it is not, the Commission can 
declare the notification to be incomplete, which 
means that the 25 working days period will begin 
to run all over again (but only once the file is 
completed).  
 
In this respect, the acceptability of the formal 
notification upon filing is guaranteed through a 
procedure of “pre-notification.” The period neces-
sary to successfully carry out pre-notification con-
tacts with DG Competition officials varies. As a 
general rule, it  involves submitting one or several 
drafts of the descriptive part of the notification 
(without exhibits) to the  DG Competition case 
handlers to allow them to question or comment 
upon the analysis (pre-notification discussions 
often focus on market definitions). Pre-notifica-
tion generally comes to an end and the formal 
notification takes place (setting off the 25-day 
deadline for a Phase I decision) only once the case 
handlers let it be known to the notifying party 
that they consider the file ready for notification.

Pre-notification is not compulsory. Nevertheless, 
it is specifically referred to in Commission 
Regulation (EC) No. 802/2004 implementing 
the ECMR.5 Pre-notification is also dealt with at 
length in DG Competition’s Best Practices guide-
lines,6  which have been updated periodically over 
the years, including most recently upon the occa-
sion of the implementation of the new ECMR. It 
is generally agreed by legal practitioners that it is 
in the best interests of the notifying party to com-
ply with the Best Practices guidelines and to go 
through pre-notification. Successful management 
of merger control procedures involves give and 
take on both sides. Pre-notification allows  the 
parties to establish reciprocal goodwill concerning 
the transaction while it is still confidential. Once 
formal notification takes place, confidentiality is 
no longer maintained and the filing of a notifica-
tion is promptly published on DG Competition’s 
website and in the Official Journal of the 
European Union, in order to allow interested 
third parties to submit their observations. 

As shown in the 2004 updated version of the 
Best Practices guidelines, European Commission 
information requirements about the transaction 
in pre-notification have become more demanding. 
For instance, the Commission expects pre-noti-
fication to be initiated at least two weeks before 
anticipated formal notification. In complex cases, 
it would be advisable to allow for far more time. 
The Best Practices guidelines also set out, inter 
alia, a number of pointers concerning the give 
and take during pre-notification correspondence 
and meetings, the type of information that the 
Commission expects from the notifying party and 
timing considerations. 

Jurisdictional Flexibility of New Form RS
 
As a fundamental principle, the Commission has 
jurisdiction over a merger where the transaction 
meets either the primary or secondary thresh-
olds (cf. Appendix), and is thus of “Community 
dimension”. This fundamental principle has 
always been subject to post-filing exceptions by 
way of referral, at the instigation of one or several 
Member States, as set out in Articles 9 and 22 
of the ECMR. As noted above, the new ECMR 
introduces a novel system of pre-filing referrals, 
which complements the old system of post-filing 
referrals under Articles 9 and 22 of the ECMR.  
 
The new pre-filing referral system allows for flexi-
bility in the application of the thresholds, but only 
at the request of the parties (under Articles 9 and 
22, the post-filing referrals may only take place 
at the request of the concerned Member State(s) 
and only when accepted by the Commission that 
the conditions of referral are met). There are two 
possible types of such new pre-filing referrals: 
(1) referral from the Commission to a Member 
State and (2) referral from a Member State to the 
Commission. In order for a referral to be made at 
pre-filing stage by the Commission to one or more 
Member States, under the new ECMR, a “rea-
soned submission” (Form RS) must be filed by the 
parties. In the submission, two conditions must be 
fulfilled: (1) The contemplated transaction must 
significantly affect competition in a market(s) 
and (2) the market in question must be within a 
Member State and present all the characteristics 
of a distinct market. As for the other possibility, 
referral to the Commission in a case where the 
EU thresholds are not met, the conditions are that 
(1) the merger must be subject to notification and 
review under national law in at least three of the 
25 Member States and (2) none of the Member 
States concerned by the request will have issued 
a veto of the request within 15 days of the fil-
ing thereof. As of May 1, 2004, the new system 
of pre-filing referrals has already been put into 
practice—between May 1 and June 15, 2004, the 
Commission had received four pre-filing requests 
for referrals and granted at least two of them.

Freedom to Choose the Time of Notification

In a change from the old rules, the new ECMR 
provides that the parties may formally notify in 
the absence of an irrevocable commitment (con-
cerning the contemplated transaction), provided 
that DG Competition is satisfied, at its discretion, 
that the parties have demonstrated a good faith 
intent to combine. Moreover, once an agreement 
is signed, the parties no longer have any time limit 
concerning the formal filing of the notification 
(under the old rules, the parties had seven days to 
file after signature: this rule was largely ignored, 
with the complicity of the Commission). The new 
rules allow the parties to have total mastery over 
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when the proposed transaction becomes publicly 
known (formal notification puts an end to confi-
dentiality concerning the contemplated transac-
tion). The only restriction concerns the date of 
completion—regardless of when the formal noti-
fication is filed, completion may take place only 
once Commission approval has been obtained.
 
Form CO and Procedural Innovations

Commission Regulation (EC) No. 802/2004 of 
April 7, 2004, implementing the ECMR, sets out 
the rules for notification and other submissions, 
including a new, somewhat modified version of 
Form CO (both the normal and the short form). 
The new Form CO enlarges the range of analysis 
on many points, with supplementary detailed 
information that was not required with the old 
Form CO.  
 
In line with US Hart-Scott-Rodino filing require-
ments, the new Form CO stresses the obligation 
to supply to the Commission a broad range of 
preparatory documents concerning the con-
templated transaction: “Copies of all analysis, 
reports, studies, surveys, any comparable docu-
ments prepared by or for any member(s) of the 
board of directors, or the supervisory board, or 
the other person(s) exercising similar functions (or 
to whom such functions have been delegated or 
entrusted), or the shareholders’ meeting, for the 
purpose of assessing or analyzing the concentra-
tion with respect to market shares, competitive 
conditions, competitors (actual and potential), 
the rationale of the concentration, potential for 
sales growth or expansion into other product or 
geographic markets, and/or general market con-
ditions.”7 This is important, to the extent that 
parties should be aware that even preparatory 
documents concerning the contemplated transac-
tion at an early stage will have to be transmitted 
to the Commission. From a practitioner’s point of 
view, one of the primary risks which derive from 
the transmission of such documents is that they 
often include market definition and market share 
information which would herald the attractiveness 
of the contemplated transaction but which would 
not correspond to an antitrust lawyer’s approach 
to the issues when preparing a Form CO notifica-
tion.

Substantive Test Change

The new ECMR introduces a revised substan-
tive test based on whether the contemplated 
transaction “significantly (…) impede[s] effective 
competition (…), in particular as a result of the 
creation or reinforcement of a dominant posi-
tion.” The old test was expressed only in terms 
of dominance. This change will probably not 
alter significantly the way that the Commission 
evaluates the effects of a merger on competition. 
It does give to the Commission some flexibility 
in justifying its decision in cases where a lessening 

of competition would not necessarily result from 
dominance but from other factors, such as where 
the disappearance of a competitor would lead to 
so-called “unilateral effects” deriving from the 
individualized, non-coordinated market behavior 
of remaining business entities in an oligopolistic 
market once the competitive constraints of the 
target are no longer there, thus lessening competi-
tion.  
 
Where the merger is between competitors, the 
new substantive test is applied in light of the 
Commission’s new horizontal merger guidelines, 
which became effective May 1, 2004.8 The new 
guidelines (the first time the Commission has 
issued horizontal merger guidelines) include 
details on the Commission’s use of analyti-
cal tools, such as its use of the Herfindahl - 
Hirschman Index (HHI), which gives relative 
values to the concentrative effects of a merger by 
comparing the difference between pre-merger and 
post-merger situations, as calculated in accor-
dance with (1) the number of operators on the 
market and (2) the market share of each operator 
(difference between market aggregate pre- and 
post-merger square values of individualized mar-
ket shares).  
 
In the final analysis, there are arguably three 
other factors which weigh perhaps more heav-
ily on the final outcome of a Phase II case than 
the change in the substantive test. The first is 
that the Commission lost, in 2002, the first three 
direct challenges to a negative decision before the 
European Court of First Instance (Airtours/First 
Choice; Schneider/Legrand; Tetra Laval/Sidel) and 
that a fourth defeat for the Commission may be 
on the way (GE/Honeywell before the European 
Court of First Instance: the hearings were held 
in May 2004 and the Court of First Instance 
ruling will most likely be handed down in early 
2005). Since 2002, when the three successive 
negative Commission decisions were overturned 
by the Court, the Commission has not prohibited 
any additional mergers. The second reason is 
the appointment of the first Chief Economist in 
2003, Mr. Lars-Hendrik Röller. This appointment 
has perhaps brought the use of new analytical 
tools to difficult cases. Finally, since July 2002, 
Mario Monti, the Competition Commissioner, 
has systematically appointed peer review (“devil’s 
advocate”) panels to test the solidity of the case 
team’s position in Phase II cases. In the Phase 
II procedure concerning a contemplated Sony/
Bertlesmann merger (joint venture combination 
of recorded music businesses), the peer review 
is largely credited for bringing about a reversal 
of the negative perception of the case initially 
espoused by the case team. Unconditional clear-
ance was obtained on July 20, 2004.

Ancillary Restrictions

As part of the new ECMR package, the 
Commission has published a draft notice on 
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restrictions directly related and necessary to con-
centrations (“notice on ancillary restrictions”).9 
The notice has been published in implementation 
of provisions of the new ECMR, according to 
which a decision of the Commission approving 
a merger “shall be deemed to cover restrictions 
directly related to and necessary to the imple-
mentation of the concentration.” Under the new 
rules, the parties are obliged to assess themselves 
on whether ancillary restrictions are covered by 
a merger approval decision, the Commission’s 
policy being to provide individual guidance only 
in novel situations. The purpose of the notice on 
ancillary restrictions is to provide general guid-
ance with regard to various standard restrictive 
covenants included in acquisition agreements 
(such as non-compete clauses). A restrictive cov-
enant that is not “directly related to and necessary 
to the transaction,” would be analyzed under 
Article 81 EC (prohibition of anti-competitive 
covenants).

The Impact of Enlargement as of May 1, 2004

The May 1, 2004 enlargement from 15 to 25 
Member States renders more complex the rea-
soning concerning whether the “Community 
dimension” thresholds are met. The primary and 
secondary thresholds remain the same pre and 
post-enlargement (from 15 to 25 Member States), 
which means that certain transactions could meet 
the threshold tests in cases where they would not 

have met them before enlargement. Moreover, 
enlargement could entail more complex reason-
ing with regard to definition of both product and 
geographic markets. Furthermore, enlargement 
has consequences in cases where the EU thresh-
olds are not met, and where national merger rules 
may apply. Following the enlargement, 24 of the 
25 Member States now have merger control rules 
(Luxembourg being the exception). In most of the 
enlargement countries, the merger control rules 
are relatively recent. Moreover, in some enlarge-
ment countries, the thresholds are extremely low 
(Hungary, for instance). Enlargement thus increas-
es the risk of pluri-notifications at national level. 
Nonetheless, as explained above, where there are 
more than three national notifications at stake, 
the parties have the option of filing Form RS, in 
order to request a change of jurisdiction from 
Member State authorities to the Commission, 
and thus benefit from the one-stop shop principle 
which underlies the system.

For further information, please feel free to contact 
the author.
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Notes 
 
1.  Council Regulation (EC) No. 139/2004 of January 20, 
2004, on the control of concentrations between undertakings 
(the EC Merger Regulation), OJEU, No. L 24/1 of January 29, 
2004.

2.  The exact number of notifications registered, from the 
original implementation of the ECMR (the first notifications 
were filed in 1990) through June 30, 2004, is 2508.

3.  Case No. COMP/M. 2220 - General Electric/Honeywell, 
Commission decision of July 3, 2001.

4.  The merger rules are applied to businesses as enterprises.  
In practical terms, this means the groups of companies 
involved in the transaction, and not just the individual com-
pany which is a direct party to the transaction.  Of course, the 
seller, not part of the contemplated combination, is excluded 
from the analysis (including threshold calculations).

5.  Commission Regulation (EC) No. 802/2004 of April 7,  
2004, implementing Council Regulation (EC) No. 139/2004 on  

 
 
the control of concentrations between undertakings, OJEU No. 
L 133/1 of April 30, 2004.

6.  The updated version of the Best Practices guidelines (“Best 
practices on the conduct of EC merger control proceedings”) 
may be consulted on DG Competition’s website: http://europa.
eu.int/comm/competition/mergers.

7.  At point 5.4 of Form CO.

8.  European Commission, Guidelines on the assessment 
of horizontal mergers under the Council Regulation on the 
control of concentrations between undertakings, OJEU, No. C 
31/5 of February 5, 2004.

9.  Commission notice on restrictions directly related and 
necessary to concentrations, published in draft form on the 
DG Competition website: http://europa.eu.int/comm/competi-
tion/mergers.
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APPENDIX  
 
 

“One-stop shop”: Thresholds determine “controllability” of mergers / concentrations at EU level 
(Turnover is geographical) 

 
PRIMARY THRESHOLDS  

(Three cumulative thresholds ; two positive, one negative) 
SECONDARY THRESHOLDS  

(Five cumulative thresholds ; four positive and one negative) 
 

 
 
 

Combined worldwide turnover over Euro 
5 billion ? 

Combined worldwide turnover over Euro 
2.5 billion ? 

Community-wide turnover of each of at least 
two undertakings over Euro 250 million ? 

2/3 rule met ? (negative threshold: two-thirds of all parties’ 
EU turnover in one and the same Member State) 

ECMR applies

Community-wide turnover of each of at least 
two undertakings over Euro 100 million ? 

Combined turnover in each of at least three 
Member States over Euro 100 million ? 

In each of at least three of these Member States 
turnover of each of at least two undertakings 

over Euro 25 million ? 

ECMR does not apply

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

No

No

No 

No

No

No

No
2/3 rule met ? (negative threshold: two-thirds of all parties’ 

EU turnover in one and the same Member State) 


