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Paul Hastings’ nationally recognized 
Investment Management Practice Group 
continues to be highly ranked among the 
top law firms by net assets of all mutual 
fund clients as reported by Lipper, 
a Reuters Company.

I. Introduction

After a two year hiatus, the Securities and Exchange Com-
mission (the “Commission”) is once more reviewing Section 
19(b) applications for orders that permit closed-end funds 
to make multiple distributions of long-term capital gains 
annually. In October of this year, the Division of Investment 
Management (the “Staff”) of the Commission sent letters1 
(“19(b) Letters”) to approximately 25 closed-end funds with 
pending applications for exemptive relief to make multiple 
distributions per year of long-term capital gains under a man-
aged distribution plan (“19(b) Orders”), indicating that it 
would once again begin accepting such applications as of De-
cember 1, 2006. The Commission had temporarily discontin-
ued issuing 19(b) orders in 2004 as it undertook a review of 
the continued appropriateness and effectiveness of the condi-
tions under which such orders had been issued. The Com-
mission has now completed this review and, in determining 
to once again accept applications for 19(b) Orders, has rec-
ommended in these 19(b) Letters new conditions that should 
accompany any such application.

Generally, section 19(b) of the Investment Company Act of 
1940, as amended (the “Act”), and rule 19b-12 thereunder, 
permit a registered investment company that is a “regulated 
investment company” under Section 851 of the Internal Rev-
enue Code of 1986, as amended (the “Code”), to make only 
one distribution of capital gains in any one taxable year.3 
Closed-end funds that have implemented managed distribu-
tion plans pay periodic (typically, quarterly) fixed distribu-
tions, the source of which may come from net investment 
income, capital gains or paid-in capital. Because capital gains 
may be a source of such periodic distributions, such funds 
must obtain an exemption from the limitations of Section 
19(b) and rule 19b-1. 
 
In setting forth the new conditions (the “Amended Condi-
tions”) to the granting of 19(b) Orders, the Staff stated in the 
19(b) Letters that these Amended Conditions were designed 
to ensure that funds provide their investors with enhanced 

disclosure about the sources of distributions made under a 
managed distribution plan (“Plan”) and about the fund’s total 
return relative to the distribution rate under the Plan. The 
Amended Conditions would also place additional oversight 
and review responsibilities on the fund’s board of directors. 
The Staff indicated, however, that it would consider, on a case 
by case basis, proposals for changes in the Amended Con-
ditions from funds with pending applications, provided that 
any such fund provide the Staff in writing within 30 days 
of receiving the 19(b) Letter any concerns it may have about 
such fund’s ability to comply with the Amended Conditions 
and indicate how the fund would alter the Amended Condi-
tions to address those concerns. The results of any such com-
munications have not been made public.

II. Required Representations

The 19(b) Letters indicate that prior to obtaining a 19(b) 
Order, a fund would be required to represent in its applica-
tion that it is a registered closed-end management investment 
company and that it has adopted a Plan to make periodic, 
level distributions: (i) with respect to outstanding shares of 
common stock, based on a fixed amount per share or a fixed 
percentage of market price, or a fixed percentage of the fund’s 
net asset value (“NAV”) per share; and (ii) with respect to 
each series of preferred stock, if any, based on a fixed amount 
per share or a fixed percentage of each series’ liquidation pref-
erence. The fund would also be required to state the purpose 
of the Plan. 
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The fund would further need to represent that its board of 
directors, including a majority of the directors who are not 
interested persons, as defined in Section 2(a)(19) of the Act 
(the “Independent Directors”), has:

• approved the adoption of the Plan;

• requested and evaluated (and the fund’s investment ad-
viser has furnished) such information as may be neces-
sary to an informed determination of whether the Plan 
should be adopted and implemented; 

• determined that adoption and implementation of the 
Plan are consistent with the fund’s investment objectives 
and policies and that the Plan is in the best interests of 
the fund and its shareholders, after considering the infor-
mation provided by the adviser, any potential or actual 
conflicts of interest that the adviser may have relating to 
the adoption or implementation of the Plan, the reason-
ably foreseeable effects of the Plan on the fund’s long-
term total return (based on market price and NAV), and 
the expected relationship between the rate of distribu-
tions under the Plan and the fund’s total return (based 
on NAV, not on market price); and 

• adopted compliance policies and procedures in accor-
dance with rule 38a-1 of the Act reasonably designed to 
ensure that all notices required to be sent to fund share-
holders pursuant to Section 19(a) of the Act and rule 
19a-1 thereunder (“19(a) Notices”), and all other com-
munications by the fund or its agents regarding distribu-
tions under the Plan, include all required disclosures un-
der rule 19a-1 and under the Amended Conditions. The 
compliance policies and procedures must also require the 
fund to keep records to demonstrate its compliance with 
all conditions of the 19(b) Order and to demonstrate the 
calculation of amounts disclosed in 19(a) Notices. 

Finally, the fund would be required to represent that its board 
of directors has recorded the information considered by it and 
the basis for its approval of the Plan in its meeting minutes, 
which must be preserved for a period of not less than six years 
from the date of the meeting, the first two years in an easily 
accessible place.

 
III. Conditions of 19(b) Orders
 
The 19(b) Letters indicate that in addition to the initial rep-
resentations that must be made in the application for a 19(b) 
Order, each fund that receives a 19(b) Order would be subject 
a number of conditions, as described below.

A. Quarterly Review

The board of directors of the fund, including a majority of 
Independent Directors, would be expected to assure itself, no 
less frequently than once every three months, that all required 
19(a) Notices were properly and timely mailed and included 
all information required by the Amended Conditions. The 
board would also be required to review and determine that 
all communications required by the Amended Conditions 
(discussed further below) were made during the quarter and 
included all required information.

B. Disclosures to Shareholders

1. 19(a) Notices

Each 19(a) Notice would need to provide, in addition to the 
information required by Section 19(a) and rule 19a-1, the fol-
lowing information in a tabular or graphical format:

• the disclosure required by rule 19a-14 on a per share basis, 
together with the amounts of the distribution from (A) 
net investment income; (B) net realized short-term capi-
tal gains; (C) net realized long-term capital gains; and 
(D) return of capital or other capital source expressed as 
a percentage of the total distribution amount;

• the fiscal year-to-date cumulative amount of distribu-
tions on a per share basis, together with the amounts, on 
a per share basis and as a percentage of such cumulative 
amount of distributions derived from (A) net investment 
income, (B) net realized short-term capital gains, (C) net 
realized long-term capital gains and (D) return of capital 
or other capital source;

• the fund’s (i) average annual total return for the five-
year period ending on the last day of the month prior 
to the most recent distribution declaration date based 
on changes in NAV, compared to (ii) the current fiscal 
period’s annualized distribution rate expressed as a per-
centage of NAV as of the last day of the month prior to 
the most recent distribution declaration date; and 

• the fund’s (i) cumulative total return based on the change 
in NAV from the last completed fiscal year to the last 
day of the month prior to the most recent distribution 
declaration date, compared to (ii) the fiscal year-to-date 
cumulative distribution rate expressed as a percentage of 
NAV as of the last day of the month prior to the most 
recent distribution declaration date. The total return and 
distribution rate here must be expressed as a percentage 
of NAV on a cumulative basis for the current fiscal year 
to the last day of the month prior to the most recent dis-
tribution declaration date and not annualized. 
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Each 19(a) Notice would need to make specific additional 
disclosures. The first disclosure would instruct investors not 
to draw any conclusions about the fund’s investment perfor-
mance from the amount of the distribution or from the terms 
of the Plan. The second disclosure would only apply when the 
19(a) Notice included a return of capital as a component of 
the distribution and would require the fund to explain that 
the distribution includes a return of capital and that a return 
of capital occurs when some or all of the money invested in 
the fund is paid back and is not necessarily the result of in-
vestment performance (the “Return of Capital Disclosure”). 
The third disclosure relates to tax reporting and, among other 
things, would inform investors that the actual amounts and 
sources of distributions reported in the Notice are only esti-
mates and may not be used for tax reporting purposes (togeth-
er with the first disclosure in this paragraph, the “General 
Disclosures”).

2. Shareholder Reports and Prospectuses

The 19(b) Letters further state that, in a separate cover letter 
accompanying each annual and semi-annual report to share-
holders, and in each annual and semi-annual report, the fund 
would be required to (i) describe the terms of the Plan; (ii) 
provide the General Disclosures and, if applicable, the Return 
of Capital Disclosure; (iii) state, if applicable, that the Plan 
provides that the board of directors may amend or terminate 
the Plan at any time without prior notice to shareholders; and 
(iv) describe any reasonably foreseeable circumstances that 
might cause the fund to terminate the Plan and any reason-
ably foreseeable consequences of such termination. 

In addition, in each annual and semi-annual report to share-
holders and in every prospectus on Form N-2, the fund would 
be expected to provide the fund’s total return based on chang-
es in NAV in the financial highlights table and in any discus-
sion about the fund’s total return.

3. Additional Disclosures to Fund Shareholders and 
Third Parties

The 19(b) Letters state that the fund would need to include all 
information contained in each 19(a) Notice, including the ad-
ditional information required by the Amended Conditions, in 
any communication to shareholders, prospective shareholder, 
or any other person that the fund or its agents have reason 
to believe may disseminate information about distributions 
under the Plan to shareholders. Finally, contemporaneously 
with the issuance of any 19(a) Notice, the fund would be 
required to file a Form 8-K containing the information 
contained in the 19(a) Notice and would also be required to 
post such information on its website, in each case including 
the additional information required by the Amended Condi-
tions.

C. Public Offerings

The 19(b) Letters state that the fund would not be permitted, 
except under limited circumstances involving a rights offering 
that meets specified conditions or an offering in connection 
with a merger, consolidation, acquisition, spin-off or other 
reorganization of the fund, to make a public offering of its 
common shares unless it had received from the Staff written 
assurance that the 19(b) Order would remain in effect subse-
quent to such offering. 

D. Additional Board Determinations for Funds Whose 
Shares Trade at a Premium

In addition to the above stated conditions, the 19(b) Letters 
state that in circumstances where the fund’s common shares 
were trading at a premium to its NAV, the Board would be 
required to make additional specific findings as to the propri-
ety of continuing with the Plan after performing an analysis 
of the fund’s distribution rate as a percentage of the Fund’s 
NAV over a rolling 12-week period as compared to the aver-
age premium to NAV at which the fund’s shares have traded 
during the rolling 12-week period. 

The SEC began accepting applications for 19(b) Orders pur-
suant to the Amended Conditions on December 1, 2006. We 
will keep you apprised of any new developments in the event 
that the SEC modifies the Amended Conditions. The Staff 
has stated that it will seek the Commission’s approval before 
any new 19(b) Orders will be issued and has further indicated 
that any 19(b) Order would expire on the effective date of any 
amendments to rule 19b-1 addressing multiple or periodic 
distributions of long-term capital gains by closed-end invest-
ment companies.

NOTES: 

1The letters have not been made public at this time. 
2Rule 19b-1 was adopted November 23, 1971. See SEC Investment Company Act Re-
lease No. 6834, at 1971 SEC LEXIS 1103. 
3Notwithstanding this general limitation, Rule 19b-1 permits such a fund to make, in 
addition to its one annual distribution of capital gains (i) a supplemental distribution 
pursuant to Section 855 of the Code with respect to the same taxable year and which 
does not exceed 10% of the aggregate amount distributed for such taxable year, and 
(ii) one additional distribution of long-term capital gains for the purpose of not incur-
ring any tax under section 4982 of the Code. 
4Rule 19a-1 requires that each written statement accompanying a distribution to 
shareholders to clearly indicate what portion of the payment per share is made from 
(i) net income for the current or preceding fiscal year, or accumulated undistributed 
net income, or both, not including in either case profits or losses from the sale of se-
curities or other properties; (ii) accumulated undistributed net profits from the sale of 
securities or other properties; and (iii) paid-in surplus or other capital source.
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If you have any questions regarding the Amended Conditions or need assistance in preparing a new or amended application for 
exemptive relief under Section 19(b) and rule 19b-1 under the Act, please do not hesitate to contact any member of our Investment 
Management Practice Group.
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