
A Client Alert from Paul Hastings

October 2005

StayCurrent

On October 3, 2005, the Federal Energy Regulatory 
Commission (“FERC”) proposed rules and amendments 
to its regulations in order to implement new provisions of  
the Energy Policy Act of  2005 (“EPAct”), which amended 
Section 203 of  the Federal Power Act (“FPA”) and expanded 
FERC’s jurisdiction over mergers and acquisitions of  utility 
assets.  

Summary of the EPAct Revisions to Section 203

Effective February 8, 2006, EPAct makes a number of  
amendments to Section 203 of  the FPA, which confers upon 
FERC the authority to review mergers and acquisitions and 
other dispositions involving jurisdictional assets.  These 
amendments include:

• Expanded Section 203 Authority.  EPAct gives FERC 
express authority to review any transaction involving 
the purchase, lease or other acquisition of  an “existing 
generating facility” used to make FERC-jurisdictional 
sales with a value in excess of  $10 million.  Prior to EPAct, 
the FPA specifically excluded generation facilities from 
FERC’s jurisdiction and FERC had authority to review 
such transactions only if  a transfer of  interconnecting 
transmission facilities and/or jurisdictional contracts or 
rate schedules were also involved.

• Holding Company Review.  EPAct adds a provision clarifying 
that holding companies in a holding company system that 
includes a public utility must obtain FERC authorization 
prior to (1) the acquisition of  any security of  a public 
utility company, or a holding company that owns a public 
utility, with a value in excess of  $10 million, or (2) the 
merger or consolidation with a public utility company, or 
a holding company that owns a public utility, with a value 
in excess of  $10 million.

• Standard of  Review.  EPAct establishes a slightly modified 
standard of  review under FPA Section 203, requiring 
FERC to find not only that a disposition is in the 

public interest but also that the disposition will not 
result in cross-subsidization of  a non-utility associate 
company, unless FERC specifically finds that such cross-
subsidization is also consistent with the public interest.

• Expedited Merger Review.  EPAct requires FERC to develop 
rules for expedited Section 203 review, identifying classes 
of  transactions that will normally meet the applicable 
public interest standard for approval. For all other 
transactions, FERC is required to approve or disapprove 
any applications under Section 203 of  the FPA within 
180 days. Any application not acted on within such time 
will be deemed approved unless FERC finds that further 
consideration is required and issues a tolling order.

• Monetary Threshold. EPAct increases the monetary 
threshold for Section 203 review to dispositions of  
jurisdictional facilities with a value in excess of  $10 
million (formerly $50,000).

Summary of Proposed Rules

As noted above, on October 3, 2005, FERC issued a notice 
of  proposed rulemaking (“NOPR”) in which it proposed new 
rules and amendments to its regulations in order to implement 
EPAct’s revisions to its merger review authority.  Highlights 
of  this NOPR include:

• Authority over Generation Facilities.  FERC now has authority 
over transfers of  existing generation facilities and it 
proposes to define “existing generation facility” as a 
generation facility that is operational (i.e., energerized) at 
the time the transaction is consummated.  

• Definition of  “Value” for Monetary Threshold.  EPAct 
increases the monetary threshold for Section 203 review 
to dispositions of  jurisdictional facilities with a value in 
excess of  $10 million (formerly $50,000).  In the NOPR, 
FERC proposes that “value,” as applied to transmission 
facilities and existing generation facilities, be defined as 
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the market value of  such facilities for transactions between 
non-affiliates.  Regarding wholesale contracts, FERC proposes 
that “value” would be based on total expected contract 
revenues over the remaining life of  the contract.  “Value” for 
securities would be defined as the market price at the time the 
security is acquired.

• Definition of  “Non-Utility Associate Company” for New Cross-
Subsidization Analysis.  EPAct also requires that FERC find that 
any proposed disposition will not result in cross-subsidization 
of  a non-utility associate company.  However, EPAct provides 
no definition of  the term “non-utility associate company.”  
FERC proposes to define “non-utility associate company” to 
mean any associate company in a holding company system 
other than a public utility or electric utility company that 
has wholesale or retail customers served under cost-based 
regulation.  Therefore, a non-utility associate company would 
include, for example, a power marketer, a generator that 
does not have captive customers, a gas marketer, a fuel 
supply company or a company that provides inputs to power 
production, or a company that is involved in business activities 
not related to the generation, transmission, distribution, or sale 
of  electricity.

In sum, the new rules and regulations proposed by FERC to 
implement EPAct represent some of  the most significant changes 
ever proposed by FERC at one time in the merger and acquisition 
area.  In some respects, EPAct could be seen as reducing FERC’s 
authority by raising the threshold jurisdictional dollar value for 
transactions, but in other areas, FERC’s authority is expanded (e.g., 
new jurisdiction over transfer of  generation facilities).

FERC seeks comments on these proposed rules.  Such comments 
are due November 7, 2005.  We have represented utilities, power 
marketers, lenders and investors in a wide variety of transactions 
requiring Section 203 approvals.  We will gladly discuss any areas 
that you might want to consider addressing in filed comments.  If you 
have any questions regarding EPAct or how you might be impacted 
by these the proposed rules, please contact one of the following 
members of the Energy Team:

William D. DeGrandis (202) 551-1720
billdegrandis@paulhastings.com

Jennifer L. Hong (202) 551-1790
jenniferhong@paulhastings.com


