
SERVING HOTEL AND OTHER HOSPITALITY CLIENTS WORLDWIDE
HOSPITALITY RRREPORT

Paul Hastings’ Resort, Restaurant & Recreation Practice Group

Summer 2005 

      

Separation of Sales & Rental 
Programs: Guiding Principles/Rules 
of Conduct for Real Estate and 
Rental Agent Personnel
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Real Estate Personnel

Prior to the Execution of a Binding,  
Non-Cancelable Purchase Agreement.
 
The real estate personnel are very limited in the statements 
that they can make and the materials that they can provide to 
prospective purchasers with respect to the developer-spon-
sored rental program (the “Rental Program”) or any other 
rental program or rental opportunities. The Rental Program 
must be completely separate and distinct from the sales activi-
ties. Following are the essential rules pertaining to real sale 
personnel prior to the execution of  a binding, non-cancelable 
purchase agreement:

(a) Sales and marketing materials for the sale of  condo- 
minium units should not refer to the Rental Program  
or any other rental activities run by or on behalf  of   
the developer.

(b) Rental, investment, economic or tax benefits should never 
be emphasized, in literature or conversation, as the moti-
vation for purchase. Instead, the emphasis should be on 
personal use and occupancy.

(c) No part of  the solicitation for the purchase of  a con-
dominium unit should be based on the tax, investment 
or other economic benefits or on the Rental Program 
whatsoever. Real Estate personnel should decline to 
discuss this information and should direct the prospec-
tive purchaser to discuss these issues with their legal or 
tax advisers.

(d) Condominium sales contact information should not be 
through or associated with the Rental Program (e.g., there 
should be distinct websites, telephone numbers, email 
addresses etc.).

CHAIR’S CORNER
Back in the summer of 2003, our Hospitality RRReport was 
devoted to a new trend in hospitality—the mixed-use hotel 
or resort with branded condominium, fractional, single-family 
and other integrated residential uses—and provided our read-
ers with a primer on hotel-condos, related securities laws and 
other structuring issues. Foreseeing what now has become 
a model sweeping the United States and beyond, the Winter 
2004 edition of our Hospitality RRReport provided you with an 
update on the condo-hotel phenomenon. As we continue to see 
our industry focus on condo-hotel issues, I have been regularly 
asked to moderate panels addressing the subject, including 
ALIS last January, NYU this past June, the ULI conference 
in San Antonio last March and in Los Angeles this coming 
November, as well as the upcoming IMN conference in Miami 
in September. This new issue of the RRReport contains an 
article addressing perhaps the most controversial and yet least 
understood aspect of the industry: what sales agents should 
and should not say at the point of sale and thereafter. So as 
not to bore you too much with strictly condo-hotel matters, this 
issue will also address a more traditional topic—the purchase 
of hotels and resorts—alongside one not so traditional—ener-
gy needs in the hotel and resort sector. Finally, we are launch-
ing a new section that I have wanted to include for quite some 
time—my own reviews of hotels and resorts. And since I’m just 
returning from my very first cruise, it makes sense to share my 
experiences on the Infinity, the cruise ship my family and I took 
through the scenic waterways of Alaska. As always, I hope 
you enjoy the Hospitality RRReport and please don’t hesitate to 
contact me directly with comments or questions.

Rick S. Kirkbride, Chair
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(e) The Rental Program office should not be physically locat-
ed within the sales office.

(f) Rental Program agents should not be sales personnel.

(g) Real estate sales personnel may mention the rental man-
agement program as one of  the many optional services 
available to unit owners; however, mention of  the mere 
existence of  a rental program in written and oral sales 
and promotional materials must be limited to the fol-
lowing statement: “Ownership may include the oppor-
tunity to place your unit in a rental arrangement.”  If  a 

prospective purchaser seeks more detail regarding unit 
rental, the real estate personnel should suggest that such 
prospective purchaser speak to a rental management 
company representative, either with the affiliated man-
agement company or with an unaffiliated manager of  
their choice.

(h) In general, if  asked about the Rental Program, the real 
estate personnel should (1) emphasize that rental is dis-
cretionary, (2) provide buyers with a list of  possible rental 
agents, including, but not highlighting, the Rental Program, 
and (3) provide a copy of  the project rules and regulations 
(or other document containing the rental rules and regula-
tions) and indicate that the rules governing the rental of  
units are contained therein. No more information at all is 
to be provided from real estate personnel. The buyer is 
then free to contact the Rental Program rental agent or 
any third-party agent. 

(i) Buyers should be required as part of  their document 
package to sign an acknowledgement at the sales table 
to the effect that they are purchasing for personal 
enjoyment and not based on an expectation of  real-
izing an investment return through the Rental Program 
or any other activities operated or promoted by seller 
or its affiliates.

After Executing a Binding, Non-cancelable  
Purchase Agreement.
 
Essentially, all of  the rules applicable to real estate person-
nel for the pre-execution period apply to the post-execution 

period. The real estate personnel must be separate and distinct 
from the rental program and, as such, they should not discuss 
the rental program at any time.

Rental Program Personnel

Prior to Executing a Binding,  
Non-Cancelable Purchase Agreement.

As stated above, the Rental Program must be completely sepa-
rate and distinct from the sales activities. The Rental Program 
personnel are limited in the statements that they can make and 

the materials that they can provide to prospective purchasers 
with respect to the Rental Program during the pre-execution 
period, though they can provide more information than the 
real estate personnel. Following are the essential rules pertain-
ing to Rental Program personnel prior to the execution of  a 
binding, non-cancelable purchase agreement:

(j) Buyers may not sign up for the rental program before exe-
cuting a binding, non-cancelable purchase agreement. The 
rental agreement must be contingent upon closing under 
the purchase agreement.

(k) If  FF&E packages are mandatory under the Rental 
Program, the Rental Program personnel should advise 
prospective participants of  the same.

(l) Buyers should not be presented with an incentive for elect-
ing (or penalty for not electing) to participate in the Rental 
Program at or prior to the execution of  the purchase 
agreement.

(m) Rental Program personnel should never state or imply 
that renters through any other rental agent or program 
would be afforded lesser benefits, attention or rights of  
use or access than hotel program renters.

(n) Rental Program personnel should never solicit or initiate 
contact with prospective buyers identified by sales staff  
(other than comfortably following the execution of  a bind-
ing non-cancelable purchase agreement).

(o) Rental Program personnel may provide certain details 
of  the hotel rental program terms and, if  asked, pro-
vide market rental information of  existing comparable 

Essentially, all of the rules applicable to real estate personnel for the 
pre-execution period apply to the post-execution period. The real 
estate personnel must be separate and distinct from the rental program 
and, as such, they should not discuss the rental program at any time.
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facilities in the area, but only to the extent available 
from public sources. Projections of  gross rental rates, 
net rental income, expenses, occupancy or other finan-
cial information should never be provided, nor should 
information that has been modified through sampling 
techniques, statistical analysis or any other means (i.e., it 
should be raw data).

(p) Rental staff  should never make any representations or 
statements regarding expectation of  financial achievement.

(q) Rental staff  should affirmatively communicate that there 
is no pooling of  revenues in the rental program.

 After Executing a Binding, Non-Cancelable Purchase 
Agreement.

 After executing a binding, non-cancelable purchase agree-
ment, the Rental Program personnel can provide the 
purchaser with the form of  Rental Program agreement as 
well as the details of  the Rental Program.

General.

(r) All of  the foregoing regarding communications by real 
estate and/or Rental Program personnel applies equally 
to communications by third-party real estate brokers and 
agents, as well as third party rental agents. Similarly, all 
of  the foregoing regarding communications with buyers 
applies equally to communications to and information 
provided to third-party real estate brokers and agents, as 
well as third-party rental agents.

(s) Real estate personnel and Rental Program personnel must 
be advised that violation of  the foregoing rules may result 
in employment sanctions.

Answers to Questions Often Asked by 
Prospective Purchasers

Real Estate Personnel.

As stated above, real estate personnel should not answer any 
rental questions. All rental questions asked of  real estate per-
sonnel should be answered as follows:

“I’m sorry but all that I am permitted to say is that rental of  
your condominium unit is discretionary and that ownership 
of  a condominium unit may include the opportunity to place 
your condominium unit in a rental arrangement. For more 
information you will have to speak with a rental manage-
ment company representative. I can provide you with a list 
of  potential rental management companies in the area and 
I can provide you with a list of  the condominium rules and 

regulations which include rules pertaining to the rental of  
the condominium units.”

If  the prospective purchaser persists or becomes difficult, 
the real estate representative can make a statement such as 
the following:

“Look, we are not trying to be difficult, but you have 
to understand that, legally, our hands are tied. For legal 
reasons, particularly securities reasons, real estate sales 
personnel cannot under any circumstances provide rental 
information. There is absolutely nothing that we can do 
about this. You need to speak with a rental agent regarding 
all rental issues.” 

Rental Program Personnel.

Below is a list of  representative questions often asked in one  
form or another by prospective purchasers. The responses 
are intended to be the responses of  the Rental Program 
personnel, not real estate personnel (see responses above 
for real estate personnel). Only designated employees of  
the Rental Program manager should answer any questions 
of  prospective purchasers. The Rental Program manag-
er’s designated employees should answer the questions  
as follows:

1. Q: What will this condominium unit (the one the prospec-
tive purchaser is interested in or otherwise specifies) rent 
for per day?

 Prior to the opening of  the project, this question should be answered 
as follows:  

 A:  “At this time, since we have no operating history we do 
not have any historical rental data to provide to you. We 
are not permitted to provide projected rental rates.”

 After the opening of  the project and once operating data is known, 
this question should be answered as follows:  

 A:  “Historically this condominium unit has had an aver-
age daily rate of  approximately $______ per day (this 
can be stated since anyone can ask for a list of  rack rates 
in the hotel, add a caution that rack rate is not usually 
achieved). Of  course, the daily rental is not the condo-
minium unit owner’s return. Expenses must be paid. No 
condominium unit is rented all the time or always at that 
rate when it is rented.”

2. Q:  What percentage return can I expect from my invest-
ment in a condominium unit in this Project?

 A:  “We cannot project nor provide to you a return on 
your investment.”
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3. Q:  What type of  expenses would I be responsible to pay 
as an owner of  a condominium unit in the Project?

 Prior to executing a binding, non-cancelable purchase agreement, this 
question should be answered as follows:  

 A:  “Until you execute a binding purchase agreement 
that is not cancelable, we are not permitted to provide 
details of  the rental agreement. All that we can say at 
this time is that the expenses associated with the Rental 
Program are typical of  other programs of  this type and 
quality level.”

 After  executing a binding, non-cancelable purchase agreement, this 
question should be answered as follows:  

 A:  “We expect that the expenses will be as follows: (refer 
to Rental Program agreement and Rental Program budget, 
if  any, for the response.)  This budget is an estimate and 
we cannot guarantee the level of  expenses. Much depends 
upon the number of  condominium units rented by us and 
the rate of  occupancy.”

4. Q:  What is the expected occupancy rate of  the condo-
minium units?

 Prior to the opening of  the project, this question should be answered 
as follows:  

 A:  “We cannot project nor provide to you an expected 
occupancy rate for the condominium units. We can, how-
ever, provide you with historical occupancy rates for simi-
lar projects in the area (to the extent, historical information 
is publicly available, it can be provided).”

 After the opening of  the project and once operating data is known, 
this question should be answered as follows:  

 A:  “The occupancy rate of  condominium units in the 
same class as the one that you may purchase have... (pro-
vide the occupancy rates so long it is publicly available 
information). Also, we can provide you with historical 
occupancy rates for similar projects in the area (to the 
extent historical information is publicly available, it can 
be provided).”

5. Q:  What portion of  the monthly expenses for this apart-
ment are deductible for tax purposes?

 A:  “We are not tax experts. In some circumstances inter-
est payments and property taxes may be deductible. Other 
expenses, such as maintenance, may not be deductible. The 
tax issues are dependent on your personal tax situation and 
your usage of  the condominium unit. Therefore, we rec-
ommend that you consult your own tax advisor as to the 

possible deductions and other tax consequences applicable 
to your income and investment.”

6. Q:  Will the income generated from rents cover my month-
ly expenses?

 A:  “We have no way of  knowing for sure, since this 
depends on occupancy.”

7. Q:  How much will an apartment like this appreciate in value?

 A:  “We run a rental business and are not experts in price 
trends. In any event, even if  we could predict appreciation, 
we would not be permitted to provide that information to you.”

8. Q:  Can I depend on my condominium unit covering its 
carrying costs?

 A:  “No.”

9. Q:  May I have a copy of  the rental agency agreement?

 A:  “We are not permitted to provide you with a copy of  
the Rental Program agreement until after you sign a bind-
ing purchase agreement that is not cancelable.”

10. Q:  Will there be a partnership or other form of  pooling 
income?

 A:  “No, there will be no pooling of  income. Any pooling 
of  income may create a security which must be registered 
for sale.”  

11. Q:  It seems to me that you are being uncooperative or 
evasive (or any number of  similarly phrased questions).

 A:  “Because of  federal and state securities laws con-
cerns, there are very strict rules dictating what we can 
say and information that we can provide to you. Under 
securities laws, your decision to purchase a condomin-
ium unit must be based on such things as the use and 
occupancy of  your condominium unit, not on potential 
investment or return. We must draw a very strict line 
between these two concepts and, unfortunately, accord-
ing to the SEC providing Rental Program economic 
data crosses this line.”

Michael Bradford is a member of the Resort, Restaurant & Recreation 
Practice Group. Michael specializes in the registration of timeshare, 
fractional interest, condominium and other common interest development 
projects with state regulatory agencies, such as the California 
Department of Real Estate, and in the evaluation of securities law 
implications on such projects. He can be reached at michaelbradford@ 
paulhastings.com or (213) 683-6109.
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Acquiring Hotel Assets: Reflections 
on the Pruchase Agreement
 
By David A. Blumenfeld

Introduction
All acquisitions are not created alike. Hotel acquisitions involve 
a great deal more attention to the operational details of  the 
property being acquired than the acquisition of  office, retail 
or residential real property assets. In order for purchasers to 
receive the “benefit of  their bargain” and to understand what 
they are acquiring, they (or their counsel) must be fluent not 
only in real property asset acquisitions generally, but also in 
hotel industry standards and norms, and then, more than with 
other types of  real property, they (or their counsel) must take 
the time to understand the particular issues relevant to the 
hotel being acquired.1

This article is not a treatise on contractual provisions in real 
property asset acquisition agreements. Rather, it is a general 
overview of  certain provisions that a prudent hotel purchaser 
should incorporate into its hotel purchase agreements.

Intellectual Property
Inclusion of  a comprehensive intellectual property provision 
within the broader definition of  ‘property’ is crucial in a hotel 
asset purchase agreement. Hotel revenue streams are, in many 
cases, critically tied to intellectual property. If  the purchaser 
believes that it is buying a ‘known’ or branded asset, it should 
assure itself  that it is receiving the benefit of  the brand or other 
identifying factors of  the hotel.2

Intellectual property rights should include all of  the trademarks, 
service marks, trade dress, and copyrights, whether common-
law or registered, including registrations and applications to 
register or renew the registration of  any of  the foregoing, 
owned or licensed by the seller and used in connection with the 
business or the property, trade secrets, know-how, confidential 
information, computer software (including all booking and 
customer tracking software), data and documentation, and all 
similar intellectual property rights, as well as tangible embodi-
ments of  any of  the foregoing (in any medium, including elec-
tronic media), and licenses to any of  the foregoing. In addition 
to the foregoing, the purchase agreement should contemplate 
the specific transfer of  any other intellectual property used in 
the business. For instance, all rights to existing telephone/fax 
numbers and website addresses should be transferred (it would 
be embarrassing if, after closing, calls to the hotel’s previous 
reservation number were directed to a competitor).

Customer data/guest lists should be explicitly included in any 
description of  intellectual property. The goal should be not 
only to transfer ownership rights to such list, but also to assure 
that the Seller cannot use the data or sell it to a competitor.3

If  the asset is branded, either through a management or fran-
chise agreement, and the purchaser is not seeking to re-brand 
the asset, the purchaser will want to obtain an assignment of  
the management or franchise agreement including all related 
intellectual property rights. Note that since management agree-
ments are typically long-term agreements that may extend 
over several decades, the review of  these agreements (and, 
specifically, the fee structure, management standards, assign-
ability provisions and subordination provisions) must be a 
prime focus of  any hotel acquisition.4

Assumed and Excluded Liabilities
Simply stating a cut-off  date for the transfer of  obligations and 
liabilities (typically as of  the close of  escrow) without thinking 
through the issues relevant to the particular hotel may lead to 
unintended consequences. For instance, does the hotel have 
outstanding vouchers/discount coupons and other compli-
mentaries that must be honored by new ownership?  Although 
purchasers should expect to be subject to a certain amount 
of  discount coupons/offers consistent with the previous 
operation of  the hotel, the purchase agreement should clearly 
address outstanding vouchers or other “freebies” that the new 
owner will be subject to. A well drafted purchase agreement 
will include some form of  representation and warranty from 
the seller regarding what is outstanding together with a provi-
sion for a post-closing reconciliation with respect to obliga-
tions which were not assumed by purchaser.

Additionally, the purchase agreement should contain a provi-
sion providing that, except for specifically assumed liabilities, 
any and all claims of  every type and nature arising before the 
date of  closing are ‘excluded liabilities’ and remain the obli-
gation of  seller. The foregoing provision should be coupled 
with an indemnity and, if  possible, some other form of  finan-
cial assurance such as a holdback in escrow of  a portion of  
the purchase price, a letter of  credit or some other form of  
financial guaranty.

Material Adverse Change (“MAC”) Clause
Typically, real purchase agreements provide for closing to occur  
shortly after the expiration of  the “due diligence” period. The 
risks to a purchaser that, after purchaser has approved the 
physical and legal aspects of  the acquisition property, there 
will be a change in circumstance that significantly affects 
the property and/or the value thereof5 are small (and can be 
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reduced by shortening the date between such expiration and 
the close).

Hotel acquisitions, however, are generally structured with lon-
ger periods of  time between the expiration of  the due diligence 
period and the close for a variety of  reasons.6 Thus, although 
a purchaser may have approved the current physical condition 
of  the hotel to be acquired, and the state of  legal matters and 
entitlements affecting such hotel, the purchaser should, if  pos-
sible, seek to include in the purchase agreement a no material 
adverse change condition7 to purchaser’s obligation to purchase 
the property.

If  possible, a MAC should include any change in the property 
zoning and entitlements, laws, tenants, leases, contracts, income 
stream, economic situation, amenities, other circumstances 
affecting the property and/or the business such as the desir-
ability of  the asset’s location, legal compliance or permits of  
the property and/or the business. Typically, the MAC is further 
qualified by stating that all such conditions would have, as of  
the closing, an aggregate negative impact on the market value 
of  the hotel (as compared to the hotel’s market value without 
such changes) of  $X.

Prorations
In addition to standard purchase agreement proration provi 
sions, a hotel purchase agreement should provide for the 
proration of  various hotel-specific items such as coin and 
vending income, liquor inventory, unopened consumables, 
cash and bank accounts,8 receivables and payables, food 
and beverage revenue, guest and conference room revenue, 
deposits for advanced bookings, payments under manage-
ment or franchise agreements, employee matters including, 

without limitation, wages and fringe benefits, accrued vaca-
tion pay and payroll taxes. 

Additionally, with respect to employee matters, the pro-
rations should be calculated as if  such employees were 
terminated as of  the closing date (whether or not they 
will be re-hired by purchaser) and that all amounts not 
actually payable because they have not vested shall be 
credited to purchaser.9 Further, with respect to sick pay, 
such amounts should be prorated as provided above 
and should be credited to purchaser against the pur-

chase price notwithstanding that such sick pay would not  
otherwise be payable by seller unless the employee was 
absent from work due to illness. Baggage and safety deposit 
boxes must also be transferred as of  the closing.

Finally, a post-closing reconciliation of  the prorations is advis-
able in the acquisition of  a going concern.10 

Employee Matters
Even if  purchaser intends to engage the existing hotel man-
ager, purchaser should nevertheless require that all employees 
be terminated, and all fees, wages and benefits be paid in full, 
as of  closing. Further, pursuant to the WARN Act, generally 
speaking, purchaser must re-hire substantially all of  the for-
mer employees with wages and benefits at least equal to those 
prior to termination by seller or hotel manager. Thus, the 
purchase agreement should require that seller provide pur-
chaser with a complete list of  all employees which evidences 
the original hire date, the then-current positions and rates of  
compensation and other matters with respect to the employ-
ees’ employment including approved leaves of  absence and 
any employment agreements in effect. Seller should also be 
required to comply with COBRA notification and coverage. 
With respect to ERISA matters, seller should be required 
to obtain (and deliver to purchaser) from each pension plan 
administrator the amount of  any withdrawal liability that 
would be imposed on seller. Purchaser will be required to 
elect whether or not to cause the withdrawal of  funds from 
the existing plans or whether to assume responsibility for 
such plans. In either event, and with respect to WARN, 
COBRA and ERISA matters, there are many traps for the 
unwary. Employment/tax counsel should be consulted in 
order to properly advise purchaser of  the risks and benefits 

with respect to its options and to address the particular issues 
related to the hotel to be acquired.

Representations and Warranties
In addition to the standard representations and warranties 
sought from a seller of  a real property asset, the purchaser of  
a hotel asset should seek to obtain additional representations 
and warranties with respect to: intellectual property, assumed 
liabilities, gift certificates/trade vouchers and employee mat-

The recent hotel strikes in Los Angeles are illustrative of the need 
to focus on employee related representations and warranties, 
including ERISA...
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ters (each for the reasons set forth above), and financial state-
ments, and liquor matters.

The recent hotel strikes in Los Angeles are illustrative of  the 
need to focus on employee related representations and war-
ranties, including ERISA and, where applicable, any plans to 
terminate employees, any union efforts to organize employ-
ees, any employee claims pending or threatened, including 
any matter before the National Labor Relations Board or 
any other federal or state commission or agency, as well as 
compliance with all applicable labor laws, threatened strikes, 
slowdowns, or lockouts and any default under employee or 
union agreements. 

Seller should represent and warrant as to the exact licenses 
it or the hotel manager currently holds. Including that all 
such licenses are currently in effect and in good standing, 
permit the sale of  liquor on the premises by the entity(ies) 
operating the food and beverage functions of  the hotel, 
and that such licenses have not been encumbered or oth-
erwise transferred. 

Liquor Matters
The purchase agreement should also provide purchaser with  
assurances that there will be non-interrupted food and bev-
erage operations (and the receipt of  revenues from such 
operations). To provide a smooth uninterrupted transition 
in the face of  liquor licensing transfer procedures, purchaser 
may require (subject to the specific requirements of  the state 
in which the hotel asset is located) a separate liquor license 
purchase agreement and, if  necessary, a liquor license lease 
providing for the operation of  the liquor license portion of  
the hotel food and beverage functions until the transfer of  
such license.

The liquor license purchase agreement should provide that 
the existing liquor licenses are to be sold to purchaser upon 
purchaser being licensed by the applicable governmental 
authorities. The purchase agreement and the liquor license 
purchase agreement should clearly state that the purchase 
price for the liquor license is a portion of  the purchase 
price for the hotel asset and is not in addition thereto. To 
protect purchaser against outstanding liquor wholesaler 
claims, a wholesaler debt clearance certificate signed by all 
wholesalers that sold alcohol under the liquor license should 
be a required condition to closing of  the acquisition of  the 
liquor license. 

The liquor license lease should provide that the current liquor 
license holder leases the existing liquor license to purchaser 
for a term that commences on the closing date and terminates 

upon the later of  the date on which the liquor license is trans-
ferred to purchaser pursuant to the liquor license purchase 
agreement or the date on which a new liquor license is issued 
to purchaser. Subject to the applicable state regulations, a 
minimum rent (often de-minimus) is required to be paid by 
lessee to lessor under the liquor license lease.

The liquor licensing process varies from state to state but is 
almost always arduous. Most often, a majority of  the benefi-
cial interest holders in the ownership entity are subjected to a 
thorough background check and are finger printed. Thus, it is 
customary for the purchaser to create a single member limited 
liability company to serve as the license holder. Additionally, 
as ownership is seldom the operator of  the property, the 
third party management company and its key personnel must 
be properly licensed to operate the food and beverage facili-
ties. It is imperative, however, that the actual liquor licenses 
(given their value) be in the name of  ownership or an entity 
controlled by ownership. 

Consents to Assignments
Often, service contracts and other agreements are in the name 
of  the hotel manager (and not the seller). Thus, insuring that all 
such agreements are transferred to purchaser can be a muddled 
experience. Purchaser should require that the purchase agree-
ment contain both a covenant that Seller and the asset manager 
use commercially reasonable efforts to cause each such agree-
ment to be assigned to purchaser as well as provide that the 
required consents and notices be a condition to purchaser’s 
obligation to close the transaction.

Inventory
In addition to the standard seller covenants with respect to the  
asset’s operation prior to closing, the purchase agreement 
should include a covenant by seller to maintain inventory 
levels at an average level over a set prior period. Inclusion of  
such a provision will prevent the seller from depleting inven-
tories and thus obtaining a windfall. In order to strengthen 
this provision, the purchase agreement should require inven-
tory to be taken, prior to the expiration of  the due diligence 
period and upon closing.

Non-Compete
If  the hotel asset being acquired is of  a particularly unique 
nature or style, purchaser should seek a non-compete provision 
from seller so as to protect purchaser’s investment in the asset 
from being undercut by seller developing or otherwise associat-
ing itself  with a competing hotel.11
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Conclusion
The acquisition of  a hotel is markedly different from the acqui-
sition of  office, retail or residential real property. This article 
sets forth a brief  summary of  some key aspects of  the differ-
ences. Purchasers are advised to spend the time to understand 
the nature of  the particular hotel to be purchased and then to 
craft a purchase agreement that addresses not just the issues set 
forth above, but also the issues specific to that hotel.12 

Ultimately, the ability of  a purchaser to address all of  its issues 
in the purchase agreement will be subject to the following:  (i) 
the level of  its understanding of  what it is purchasing (and 
what it desires to purchase) and (ii) the relative bargaining 
strength of  purchaser and seller. While a purchaser cannot 
necessarily control its bargaining strength, it can fully arm itself  
by truly understanding what it desires from the purchase agree-
ment and, thus, understanding the impact (and value) of  each 
compromise/concession that it makes in order to successfully 
negotiate a purchase agreement and get to the ultimate goal, 
consummating the purchase.

David A. Blumenfeld, a member of the firm’s Resort, Restaurant & 
Recreation Practice Group, specializes in the representation of real estate 
companies, institutional lenders, investment banks and opportunity 
funds in connection with the acquisition, disposition, financing, leasing, 
management, repositioning and workout of a variety of domestic and 
international real property assets as well as the acquisition, disposition, 
structuring and capitalization of real estate companies. David can be 
reached at 213.683.6243 and/or davidblumenfeld@paulhastings.com

Notes:
1 Many current purchasers are acquiring hotels with the expectation that 
they can unlock additional value by converting some or all of the existing 
hotel guest rooms into private residences/condo hotel units (or building 
additional rooms for such purpose), and/or adding/expanding a mixed-use 
component (and perhaps, subjecting such component to a condominium 
structure so that the new owner can sell the mixed-use component in 
whole or in part). In addition to the land use/entitlement issues that must 
be addressed, a purchaser must also be aware of the federal and state 
securities law issues applicable to the foregoing. Although these issues 
are a prime focus of our practice group, they are outside the scope of 
this article (but have, and will continue to be addressed in other articles 
in our newsletters).
2 Even if the hotel is not branded, if the hotel is known as the Lodge at 
Big Mountain Lake, the purchaser will need to assure itself that it has 
acquired all rights to the use of the name so that it cannot only continue 
operations under such name, but also that it can prevent others from 
using the name (whether for another hotel or otherwise).
3 Note, however, that when the hotel being purchased is managed by a 
branded manager, the hotel customer list may also be subject to certain 
rights of the manager (indeed, the customers may have been generated 
through the manager’s branded reservation system).

4 Again, although hotel management agreements are beyond the scope 
of this article, these issues have been addressed in previous articles in 
our newsletters and will subject to further updates.
5 Typically referred to as a “Material Adverse Change” or “MAC”.
6 As referenced in this Article, a hotel purchase may involve a “WARN 
Act” employment notice, the transfer/reissuance of liquor licenses 
and other hotel specific issues which may make a quick closing of the 
transaction after the expiration of due diligence impractical.
7 A typical MAC provision would provide that purchaser’s obligation 
to close the purchase transaction is conditional upon no MAC having 
occurred between the end of the due diligence period and the date 
of closing. Note that if a MAC has occurred, the purchaser would be 
allowed to terminate the purchase agreement (and receive back its 
deposit) because of the failure of a condition to its purchase obligation, 
not because of a seller default.
8 Note that, if the hotel is subject to a management agreement, hotel 
accounts may be controlled by the hotel manager.
9 For example, if employees had the right to receive 10 days of vacation 
pay per year (such rights vesting only after 1 year of service), but 
a specific employee was only credited with 6 months of service, 
purchaser should be credited with the value of ½ of such 10 days of 
vacation pay).
10 Note that the obligation of the parties to conduct a post-closing 
reconciliation (also know as a true-up) should take into account several 
factors such as the parties’ desire for finality; the reality that certain 
revenue and expenses properly allocated to an individual party may not 
be received or incurred, as the case may be, until a significant time 
after closing (note that in certain jurisdictions, tax liabilities may be 
assessed in arrears years after the period of time to which they relate); 
and the reality that, unless seller is subject to a holdback of a portion 
of the purchase price (or has given some form of guaranty of payment), 
collection from the seller may be difficult (especially where the seller is 
a single-purpose entity which is to be dissolved after closing).
11 Non-competition laws vary from state to state and, typically must 
be narrowly drafted in scope (both as to duration and geography) to be 
enforceable.
12 For instance, if the hotel has a significant mixed use component, 
estoppel certificates should be required from tenants. If there is a 
condominium component, compliance with applicable state real estate 
filings and federal securities laws should be reviewed, etc.

 

High Energy Prices Spur Hotels to 
Reevaluate Energy Supply Options

By Bill Degrandis and Bill Scharfenberg

The combined forces of  deregulation and competition in 
recent years in the energy area have converged to afford cus-
tomers like hotels and resorts with more choices in electric 
and gas supply, allowing them to buy their energy services 
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from suppliers other than their local utility. The advent of  
such choices could not have been more timely for resorts and 
hotels who successfully re-evaluated and secured alternative 
supply options, helping to take the sting out of  continued 
high, and in some areas, soaring, natural gas and electricity 
prices. Still other resorts and hotels have taken their energy 
options to the next level by installing their own on-site genera-
tion. This trend has been especially noteworthy in areas where 
blackouts have occurred, and customers want to ensure they 
have their own power source in case their regular supplier’s 
service has been curtailed. 

For many years,  hotels, resorts and other retail customers 
purchased all their gas and electric needs from the local util-
ity, paying for service under whatever rate schedule the util-
ity informed the customer would apply. While they looked 
for competitive suppliers for virtually every other product or 
service needed by their hotels and resorts, exploring energy 
service options was frequently not a high priority. Such lack 
of  scrutiny was understandable because, in most states, there 
really were few choices, with energy service options dictated by 
one or two tariffs or rate schedules that the local utilities had 
little incentive to change in the customers’ favor. 

The ability to choose from a number of  really competitive sup-
ply options has, for the most part, provided significant benefits 
to hotels, resulting in lower energy costs and a greater number 
of  products and services in the marketplace. However, the 
recent sustained run-up in natural gas and electricity prices is 
causing hotels and resorts to again reevaluate their energy sup-
ply options to ensure that their energy needs are being met at 
the lowest possible cost. This article will examine the various 
types of  supply options in the marketplace, including ways to 
find out about and analyze third-party supply offers and on-site 
generation opportunities.

Energy Prices Are Likely to Remain High 
for Some Time
Over the past two decades, the power industry has relied 
increasingly on natural gas-fired generators, almost to the 
exclusion of  all other fuel options. Natural gas-fired plants 
are typically quicker to install, have lower capital costs and 
are subject to fewer environmental requirements. But such 
reliance on gas-fired plants has led to a corresponding sharp 
spike in the demand for natural gas. As natural gas supplies in 
the U.S. and Canada have tightened, fuel prices have soared, 
which has also led to much higher retail electricity prices. 
Without an aggressive exploration and drilling strategy in 
place to find more natural gas, which has been hampered by 
environmental or other constraints or restrictions on drill-
ing for new sources, such natural gas prices, as well as retail 
electricity prices, will likely remain at present levels and likely 

will trend even higher. The prospect of  paying the same high 
or even higher electricity prices over the foreseeable future 
is causing hotels, resorts and other end users to take a hard 
look at their energy bills and to analyze very closely more 
economical choices.

Exploring The Options—Alternate Fuels, 
Interruptible Service, and Load Acting As 
A Resource
So what can you do to explore these competitive supply oppor-
tunities?  You may have already been approached by alternative 
suppliers, sometimes offering “teaser rates” or other seemingly 
unbelievably priced options. But be mindful of  the old adage—
if  the deal looks too good to be true, it probably is. Read the 
fine print, and make sure you are not comparing apples with 
oranges. Indeed, there have been thousands of  complaints 
filed by disgruntled customers with commissions in states that 
have had retail energy choice like California, Connecticut and 
Pennsylvania. What have they complained about?  False and 
deceptive advertising; pass through of  previously undisclosed 
administrative and other costs that suddenly have made the 
seemingly rock bottom price offered by the supplier actually 
higher than what the customer was paying the local utility; and 
unreliable service from over-extended or financially strapped 
alternative suppliers. So you will want to do your due diligence, 
and find out who in your area is experienced in evaluating the 
myriad of  different supply options now available. There are 
consulting firms and marketers who are well versed in these 
different options, with some offering “aggregating options” 
where your needs are combined with other resorts and hotels, 
so that you have a larger buying block and thus more leverage 
to secure a better supply deal. And you will want to have coun-
sel review your new contracts, who can advise of  any legal or 
regulatory risks associated with the new deals. 

So you have assembled a team to help you analyze choices, 
and now you want to determine what third-party supply 
options are available to you. You will first want to contact 
some of  the better known independent third-party energy 
marketers and also consider the energy marketing affiliate 
of  your local utility. Your state or regional trade association 
may have names of   highly recommended suppliers, and may 
even have a supply plan of  its own for association members. 
And do not overlook your own local utility. Many of  them 
have taken aggressive steps to meet the competition from 
independent suppliers by forming focused and competitive 
marketing affiliates, who have the advantage of  knowing your 
special service needs. 

Your team also may want to issue a Request for Proposal 
(RFP), that is tailored to solicit offers that meet your energy 
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needs. Suppose you are already purchasing from a third-party 
supplier. It may be time to check the market again for new and 
different suppliers and service options. And sometimes what 
looks like the safest choice may turn out to the contrary. As an 
example, there are many customers who thought that Enron 
was the safest and most competitive when retail choice came 
to their states. Many of  these customers have been embroiled 
in bankruptcy proceedings to protect their interests and deal-
ing with the aftermath of  contracts rescinded or terminated by 
Enron or the courts.

Relying on alternate fuels to back-up electricity and gas pur-
chases may result in significant cost savings by allowing the 
end user to switch to lower cost interruptible service. You may 
want a combination of  firm service for the portion of   your 
demand that absolutely must be served 24-7, and lower cost 
interruptible service for your remaining demand. You may 
want to install your own back-up generator (see below) to sup-
ply your needs in case your interruptible service is curtailed 
(see “on-site generation”, below). With the continued expan-
sion of  time-of-use rates, back-up generators also provide the 
flexibility to peak-shave, even while having the security of  firm 
service, if  needed. 

Many hotels and resorts already have back-up generators that 
run on fuel oil. For properties that do not, it may be worth 
evaluating the potential savings of  installing a back-up genera-
tor to be relied upon for limited periods.

There are some other new products that may be of  interest. 
For example, in most areas of  Texas, large electricity users 
can participate in a program that treats load as a generating 
resource during peak periods of  demand. More specifically, the 
end user is compensated for offering various ancillary products 
into the market when called upon. In simplest terms, the end 
user’s load is interrupted and effectively called upon as an elec-
tricity generating facility during certain peak system conditions. 
The user receives a capacity payment for participating in the 
program, even if  never called upon to interrupt its load. Of  
course there is a risk that primary service will be interrupted, 
but this risk can be managed and, with appropriate steps taken 
to mitigate the risk, substantial cost savings on overall energy 
purchases achieved.

As noted above, your team will need the necessary legal, 
economic, and technical expertise to analyze these alterna-
tives. Legal expertise is needed to draft, review and negotiate 
contracts. Some local utilities may be open to considering 
some of  these options that they may not have in place, but 
which you can show have worked successfully in other states. 
For example, we have negotiated “buy through” arrange-
ments with utilities that previously did not have them, where 
you have the ability to purchase power from another supplier 
when the local utility is experiencing supply constraints. You 

will need counsel to help negotiate these arrangements that 
are new to the local utility. Furthermore, those contracts must 
be evaluated and critiqued as part of  the broader legal and 
regulatory landscape affecting these types of  arrangements, 
including reviewing applicable tariffs and rate schedules of  
the distribution and transmission providers and advising on 
the applicability of  state and federal regulations. Economic 
and technical expertise are often required to better identify 
market opportunities and ensure that new equipment and 
service arrangements are consistent with existing equipment 
and requirements of  the facility.

Self-Generation
Meeting energy requirements by self  generating may also 
be an option for some hotels and resorts. Whereas gener-
ally, on-site (also known as “distributed”) generation has not 
been cost competitive when compared with purchase options, 
higher energy prices and recent advances in distributed gen-
eration technology have made self  generating more attractive. 
Furthermore, recent regulatory initiatives at both the federal 
and state levels have made it easier for end users to install a 
generator to meet their own needs as well as sell any excess 
power into the market. Even if  you do not want to own a gen-
erator for any reason or do not have the finances to buy one, 
there are a number of  developers who specialize in this area 
who will team up with your resort or hotel to install a generator 
under a variety of  purchase/option to purchase opportunities. 

But while on-site generation facilities can have substantial 
benefits to the owner, any such on-site ownership arrange-
ments must be carefully reviewed by competent legal counsel 
to avoid the imposition of  significant regulatory burdens, e.g., 
federal regulation under the Public Utility Holding Company 
Act and the Federal Power Act, two of  the principal federal 
statutes governing the sale of  electricity. In most cases, proper 
structuring during the development of  an on-site generating 
project will ensure that unneeded and burdensome regulation 
is avoided while enabling the resort or hotel to enjoy the full 
benefits of  owning its own electric generation. 

So in closing, while energy supply may seem like a complex and 
highly technical area, it actually may be a fertile area for signifi-
cant cost savings and substantial flexibility. The firm’s Energy 
Team is highly experienced in all aspects of  these energy deals, 
and will gladly assist you in any way. 

Feel free to call or email Bill DeGrandis (202-551-1720; billdegrandis@
paulhastings.com) or Bill Scharfenberg (202-551-1731; billscharfenberg
@paulhastings.com) if you have any questions or need any information. 
Send us your email address, and we will let you know the date and time 
of our next Energy Team open conference call that will focus on these 
energy supply options.
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I have to say that I have dreaded my 
first cruise for my entire adult life…
what could be more boring!  More 
pedestrian!  More likely to make me 
sick (not necessarily because of  the 
food…but since I get seasick!). How 
wrong I was!  Of  course, I did my 
homework and got a bit (no, a lot!) 
lucky. First, I chose what is supposed 
to be the calmest of  all waterways for 
a cruise…Alaska. Second, although 
I always said I would only cruise on 
one of  the three very high-end lines 
(Silver Seas, Radisson and Crystal), I 
chose Celebrity so that the children 
in our group of  eleven had plenty of  
activities to keep them busy…which 
I always thought was perhaps the 
tackiest of  all large cruise lines but, in 
fact, is perhaps the nicest. Third, we 
popped for a suite since we have two 
teenage boys and were traveling with 
seven other family members. Last, 
the luck: although it has been raining 
at record levels nearly all summer in 
Alaska, we woke up Sunday morning 
in Vancouver to bright blue skies and 
near record-high temperatures which 
have lasted all week and are expected 
to end today…the last day of  our 
trip!  All of  the foregoing has led to a 
spectacular first cruise. 

The ship (Infinity) was christened in 
2001 and is both in great shape and 
contemporary in terms of  interior 
design (lots of  warm woods and just 
the right amount of  etched glass and 
polished marble) and amenities (plasma 
TVs). The food (so long as you avoided 
the buffets) was good and, obviously, 
plentiful. And the entertainment was, 
well, not exactly a “theatrical extra-
vaganza reminiscent of  the best on 
Broadway” as the website would 
suggest, but nevertheless entertaining. 
What made the trip spectacular, how-
ever, were all the little things that really 
made a difference in the experience…
all of  which I have developed into a 
list of  travel tips for cruising that I’m 
positive will greatly enhance your first 
or perhaps next cruise:

• For your desired itinerary, pick 
the highest rated cruise line and 
individual ship within that cruise 
line as possible (the latter usually 
being the newest)…none of  
which typically affects price all 
that much but will greatly affect 
your level of  enjoyment.

• If  you have kids or a large group, 
pop for a suite with a dining room 

table (so that you can eat break-
fast, play cards, etc. and avoid 
people ) and a living room with 
couches and chairs (so that you 
can watch TV or just hang out and 
enjoy the intimacy of  your family 
and friends while avoiding people)!

• Insist on a level of  accommoda-
tion that, if  you keep in touch 
with the office or clients, includes 
internet access (so that you can 
avoid people while you work), 
and, if  possible, room service 
and a butler.

• Avoid any buffet at any time night 
or day! order room service for 
breakfast (which comes cooked 
to order).

• At least once and maybe twice eat 
at the fine-dining restaurant (so 
that you can avoid not only people 
but also pre-cooked buffets) which 
in our case, was the USS United 
States…and in this case was just 
advertised on their website: a 
“sumptuous, world-class meal.”  

• Eat once or twice at local 
restaurants (so that you can have 

continued on p. 12
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a change of  pace in the way of  
cuisine…which will probably 
mean eating really great casual 
food at a local diner, bar or 
deli…one of  our best meals 
was on the pier at a hut like 
establishment serving the best 
and freshest fish and chips, clam 
chowder and coconut shrimp!)       

• Buy a case (or such other projected 
amount of  consumption by your 
group) of  your favorite wines (so 
that you have some-thing to drink 
while avoiding the largely grocery 
store wine offered by the cruise 
line and further avoid the cruise 
line’s nickel and diming).

• If  you like a martini like I do at 
the end of  a long week (or, in 
this case, a long day of  excur-
sions), bring your favorite bottle 
of  gin or other liquor of  choice 
along with olives and other similar 
items (so that you have something 
to drink while hanging out on 
your veranda and in your living 
room while avoiding people and 
further avoid the cruise line’s 
nickel and diming). 

• Insist on a veranda large enough 
for at least two lounge chairs 
(so that you can sunbathe while 
hanging out on your veranda while 
avoiding people).

• Bring your own DVD player (as 
small as possible…ours was 6” x 
8” x 1” without a screen) to hook 
up to your in-room TV (since 
even our suite only had a VCR) 
and a book of  50 movies and CDs 
(so that you have something to 
read while hanging out on your 
veranda and in your living room 
while avoiding people. One of  the 
sweetest days with our boys was 

the last while we simply lounged 
in the living room in our sweats, 
listened to tunes that we all love, 
read our favorite magazines and 
books, and let the ocean air swirl 
around the room through the wide 
open doors as we talked about life, 
school and relationships.)     

• Bring your own i-Pod (fully 
loaded with your favorite music) 
and speaker stand so that you 
have something to listen to 
while hanging out on your 
veranda and in your living room 
while avoiding people). 

• Bring your own books and 
magazines (so that you have 
something to read while 
hanging out on your veranda and 
in your living room while 
avoiding people).

• Use daily the ship’s fitness 
center (as the equipment is 
usually always top notch and, 
since everybody else is in the 

buffet lines, you can do so while 
avoiding people) and massage 
therapists (since they are usually 
cute and, you guessed it, you can 
do so while avoiding people).

• Avoid any art auctions, bingo 
or all other activities that 
attract people. 

Yes, it is true that the bulk of  my 
recommendations focus on avoiding 
people, but it was truly the privacy 
and intimacy of  our own suite, having 
breakfast with our two teenage sons, 
lounging with our eleven family 
members in the afternoon and 
watching movies after dinner (along 
with the incredible luck we had with 
weather), all of  which was made 
possible by the fact that we were 
trapped together on a boat without 
the distractions of  work, errands, and 
other day-to-day monotony (but yet 
with the ability to avoid people!) that 
made our trip so memorable!  And 
the cruise line and ship itself  didn’t 
hurt either.
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