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This article is intended to provide an initial overview of  the 
structuring and legal issues raised by adding a residential/
individual ownership component to a hypothetical hotel 
development. This article discusses various residential- 
type products. 

      
IN THIS ISSUE  
•    The Selection Of Hotel Condo, Fractional Or Timeshare 
 Uses 
• The Application Of State And Federal Securities Laws To  
 Condo-Hotels
•      Mixed-Use Hotel with Whole Vertically Integrated Whole  
       or Fractional Condominium, Retail, and other Interest
•      Private Jet Ownership:  Beyond Fractional

This issue is also dedicated to the memory of 
not only a member of the Resort, Restaurant & 
Recreation Practice Group but a close friend to 
many members of the Paul Hastings family of 
lawyers and clients (and my own family as well):  
Abdullah (“Abdi”) Towfigh.  Abdi died on Friday, 
October 10 of Leukemia – one month after being 
diagnosed and two weeks into an infection brought 
on by chemotherapy.  Talk about internationalism: 

Abdi’s parents moved to the United States from Iran when Abdi was 
quite young, but he quickly became integrated into American society 
while remaining true to his traditional Muslim roots.  He was educated in 
American schools and learned to play that original American (but increas-
ingly international) sport – basketball (which he did at my house every 
Monday night . . . while always passing the ball to my young sons in an 
otherwise adult-only game and encouraging them to take a shot even in 
the face of a seemingly sure defense).  He became a lawyer with an inter-
national law firm and was always encouraging me to expand our hotel 
practice into the Middle East.  I learned of his death walking the streets 
of Hanoi after leaving the Conference and will never forget the place or 
the moment.  He was only 30 years old and was in the infancy of a prom-
ising career; never having a chance to enjoy the fruits of his labor or, 
more importantly, to become a husband or a father.  No death has ever 
hurt me the way that his has; and neither I nor any other of our “family” 
will ever forget him.  Abdi, this is your “Boss” (as he always liked to 
call me with spirit and affection) saying good-bye and “khoda hafez.” 

In Abdi’s memory, his family has established The Abdi Towfigh Fund 
to Fight Leukemia, the proceeds of which will benefit children bat-
tling leukemia.  Contributions to the fund should be made payable to  
“California Community Foundation”.  In the memo line of the check,  
please write: “The Abdi Towfigh Fund to Fight Leukemia.”        

Please send checks to: 
The Abdi Towfigh Fund to Fight Leukemia, c/o the California Community 
Foundation, 445 S. Figueroa St., Suite 3400, Los Angeles, CA 90071.  

A secure website has been established for purposees of accepting online 
credit card donations to the fund.  Please visit: http://www.calfund.
org/8/giving_towfigh.php.

Overview of Potential Structures 

The following is a general description of  the major categories 
of  fractional interest residential products. 

Hotel-Condominium Product

In a hotel-condominium (also known as a “condominiumized 
hotel,” a “condo hotel,” a “resort hotel condominium,” or a 
“condotel”) project the developer typically condominiumizes a 
hotel and then sells fee interests in the individual hotel rooms. 
The purchaser will enter into an agreement with the developer 

The Selection Of Hotel Condo, Fractional Or 
Timeshare Uses    By Jason Herthel  

CHAIR’S CORNER
 
As I sit on the plane coming back from the Hotel Investment 
Conference – Asia Pacific, that just took place in Hong Kong, 
I can’t help but marvel at how international our business has 
become . . . both the business of Paul Hastings and of the 
hospitality industry.  While hotel companies are expanding 
their reach into markets recently off-limits, we too have 
become a major force in places like Asia where we have four 
offices (Tokyo, Hong Kong, Beijing, and Shanghai) and over 
100 lawyers.  Our international business is also witnessing 
a rapid worldwide expansion of one of the fastest growing 
concepts in the hospitality arena – the mixed-use project 
combining, typically, a five-star hotel with a major residential 
component (whether estate lot, whole condo, or fractional use 
rights) and/or a concept long accepted in other parts of the 
world – condo hotels.  This issue of our Hospitality RRReport 
is dedicated to the emergence of the foregoing phenomenon 
and the development of our world-class expertise in the 
area resulting from many years of representing institutional 
and other owners of both major metropolitan hotels and 
ultra-exclusive resorts . . . carrying not only the traditional 
Four Seasons, Ritz Carlton, and other international flags but 
also other recent entrants into the market, including such 
brands as Aman, Rosewood, Montage, and W.                 .  
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or the manager of  the project to rent out the purchaser’s unit. 
In exchange for its participation, the owner shares in the rental 
income. The rental agreement may either be a unit rental plan 
under which each owner shares only in the rentals on his or 
her particular unit, or the plan may be a rental pool plan under 
which all of  the owners share in the total rentals charged for 
their units.

The owner of  a hotel-condominium is usually provided with 
restricted rights to use his or her unit, often for a period of  no 
more than two weeks per year. Usually hotel-condominiums are 
marketed as investments and the owners will usually be viewed 
as holding the property for investment and rental purposes. As 
a result, the owners may realize the tax advantages afforded 
to such real property. However, because of  their investment 
characteristics, the Securities and Exchange Commission (the 
“SEC”) considers interests in hotel-condominiums to be secu-
rities. Unless there is an exemption, the offering of  hotel-con-
dominiums must be registered as a security with the SEC and 
with the states in which such offering is made.

Under the Internal Revenue Code, the owner of  investment 
rental property (which a hotel-condominium is usually con-
sidered to be) may use the property for personal purposes for 
up to the greater of  fourteen days or ten percent of  the time 
that the property is rented to others (e.g., if  the property is 
rented for 200 days, then the owner could use the property 
for personal purposes for up to 20 days). Since the property 
is operated as a hotel, the use dates available to an owner are 
flexible and may be scheduled in accordance with the owner’s 
desires and the demand and market for renters. This is often 
not the case with timeshare and fractional interest ownership 
where the time period may be fixed each year.

Timeshare Products 

The timeshare product provides for the exclusive use of  
accommodations for a particular number of  days each year. 
The timeshare product is usually sold in blocks of  one or more 
weeks and may also be referred to as “interval ownership” or 
“vacation ownership.”  Interval owners typically own either 
a fee interest in the subject property, with a related right of  
occupancy (in California, referred to as a “time-share estate”), 
or a license or membership right of  occupancy in a timeshare 
project, with no real property estate (referred to in California 
as a “time-share use”).

Interval buyers typically pay a purchase price for their interest, 
which is based (among other factors) on the location, nature 
and quality of  the project; the length of  the use period being 
purchased; and the developer’s acquisition, development, and 
marketing costs. Subsequently, such interval owners generally 
are required to pay assessments for maintenance fees and, 
if  applicable, for membership and participation in exchange 

programs (which allow interval owners to exchange their use 
periods for the use of  similar projects around the world). 

Every timeshare project must employ a managing agent 
who oversees the daily operations of  the project pursuant 
to a written agreement. In many jurisdictions, the manager’s 
agreement is separate and distinct from other management 
agreements that may be relevant to the operation of  the over-
all project facilities, including, for example, a rental manage-
ment agreement for units owned by the developer (in large 
part similar to a hotel management agreement). Timeshare 
associations may enter into license agreements with hos-
pitality companies to take advantage of  name recognition, 
customer sources, etc. 

Intervals may be fixed as to unit and annual occupancy 
period, or may float as to each. A fixed period interval would 
provide the owner thereof  the right to occupy a particular 
unit (fixed unit) or one of  a category of  units (floating units) 
during the same period of  time on a recurring basis (e.g., 
week 51 each year in Unit # 303 or possibly in any three-
bedroom unit). A floating period interval would provide the 
owner thereof  the right to occupy a particular unit (fixed 
unit) or one of  a category of  units (floating units) at any time 
(based on availability) or possibly any time within a particular 
season on a recurring basis (e.g., any three-bedroom unit dur-
ing the winter season, with the specific unit to be occupied 
and the specific week within the winter season available for 
occupancy to be determined on a space availability basis in 
accordance with an established reservation procedure). If  
floating intervals are utilized, unused intervals may be rented 
by the fractional ownership association or sponsor to the 
public, with the revenue derived from such rentals accruing 
to the benefit of  the timeshare association or, under certain 
circumstances, the sponsor.

The Luxury Fractional Interest Product

The luxury fractional interest product is a high-growth segment 
of  the lodging and leisure industry that typically combines the 
benefits of  upscale luxury home ownership with the ameni-
ties and exclusivity of  a first-class, luxury hotel. The product 
involves the creation of  long-term exclusive rights to use real 
property for short-term recurrent fixed or floating periods 
(which operate exactly the same as in a timeshare project as 
described above). Frequently, the luxury fractional interest 
product is marketed as a private residential club (particularly 
when the resort offers luxury amenities such as membership 
in a country club and/or preferential access to a championship 
golf  course or tennis courts, spa services, ski valet services, 
and the like) to attract affluent purchasers.

The luxury fractional interest product is very similar to the 
fee interest timeshare product described above (i.e., the “time-
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share estate” product). However, the luxury fractional interest 
product can be distinguished from traditional timeshare 
properties in at least four regards. First, the amenities, services, 
and furnishings provided at a luxury fractional interest resort 
usually far exceed those offered at a timeshare property both 
in scope and in quality. For example, in addition to the club 
services enumerated above, the luxury fractional interest 
product will frequently also offer concierge services, laundry 
services, housekeeping services, room service, and reservation 
services for local attractions and restaurants, far beyond those 
basic services provided by the timeshare product. Second, 
the living units will frequently feature custom interior designs 
and gourmet kitchens. Third, the marketing strategies used 
to attract clientele to luxury fractional interest properties use 
far fewer “hard sell” tactics than do the marketing strategies 
for timeshare properties, in large part due to the discrepant 
purchasing sensibilities of  the affluent luxury fractional 
interest clientele and the less affluent timeshare property 
clientele. Fourth, the fractional interest ownership interest 
usually enables the consumer to purchase a larger share of  
a vacation ownership unit, usually five to twenty-six weeks, 
whereas the share for timeshare ownership interest is usually 
limited to one to two weeks. 

Herthel is an associate in the Los Angeles office of our Resort, 
Restaurant & Recreation Practice Group and exclusively dedicates 
his time to brand creation, management and license agreements, joint 
ventures between hospitality-driven clients, and the development of 
structural ownerships for hospitality properties. He can be reached at 
213.683.6173 and/or jasonherthel@paulhastings.com.
 
 

The Application Of Federal Securities Laws 
To Condo-Hotels    By Michael Bradford  

Condo hotels are currently a hot topic of  discussion in the 
resort industry. Along with timeshare and fractional products, 
condo hotels are on every resort developer’s list of  potential 
products when designing a resort project. To the general pub-
lic, a condo hotel has the look and feel of  a hotel. In short, a 
condo hotel is a hotel in which the units have been condomini-
umized and sold as whole-ownership units. The condo hotel 
unit owners have the option to participate in a rental program, 
usually administered by the developer or its management 
company, pursuant to which the use time in the condo hotel 
units is rented to the general public. The condo hotel unit 
owners often retain a portion of  the use time for their own 
use. Ideally, a condo hotel project is a creative financing tech-
nique that provides capital to the resort developer allowing 
the developer to operate the resort in much the same way as a 
hotel, and also provides condo hotel unit owners with income 
to partially or totally offset the cost of  their purchase. One of  

the most significant issues associated with condo hotels is the 
applicability of  securities laws. This article provides a sum-
mary overview of  the applicability of  federal securities laws 
to condo hotels.

In general, the sale of  an interest in real property (e.g., the sale 
of  a condo hotel unit) is classified as the sale of  a security 
(and is regulated as such) if, as a result of  the sale of  such 

interest there is:  (i) an investment of  money, (ii) in a com-
mon enterprise, (iii) with an expectation of  profits produced 
solely by the efforts of  others. If  all three prongs of  this test 
(which is known as the “Howey Test”) are concurrently pres-
ent, then, unless an exemption from registration is available, 
such interests must be registered as securities (with the federal 
Securities and Exchange Commission (“SEC”)) prior to sale. 
If  registration is required but is not obtained prior to a sale of  
any such interest, the purchaser of  such interest may rescind 
the contract for purchase without penalty.

The first prong of  the Howey Test has not provided much 
dispute. Generally, this prong is satisfied when money changes 
hands in return for an exchange of  title to real estate. This 
prong would be satisfied upon the purchase of  a condo-
minium unit.

The second prong of  the Howey Test requires the presence 
of  a “common enterprise.”  Courts in some jurisdictions 
have held that there is a “common enterprise” and that the 
second prong of  the Howey Test is satisfied in any instance 
where rental income is pooled and all condominium owners 
share in the proceeds of  the pooled rental income. This type 
of  arrangement is said to exhibit “horizontal commonality.”  
Courts in other jurisdictions do not require that rental income 
be pooled, but rather look more closely at the relationship, or 
“vertical commonality,” between the developer (or other pro-
moter of  the rental program) and the condominium owner. 
In these jurisdictions a common enterprise is deemed to exist 
if  the fortunes of  the condominium owners are inextricably 
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linked with and dependent upon the efforts of  those seeking 
the investment (i.e., the developer or other promoter of  the 
rental program). When all condominium owners are required 
to enter into a rental and management agreement with a single 
entity that will unilaterally control the rental of  all condo-
minium units in the development and that will pool the rental 
income, all courts should find that the second prong of  the 
Howey Test is satisfied.

When analyzing the third prong of  the Howey Test, little 
emphasis should be placed on whether profits are derived 
“solely” from the efforts of  others. In general, this prong will 
be satisfied whenever the efforts made by those other than 
the condominium owner are undeniably significant ones, such 

as managerial efforts that affect the failure or success of  a 
rental program.

In order to provide clarity to the Howey Test in the context 
of  condominium sales, the SEC published a release in 1973 to 
clarify when an offering of  condominiums should be registered 
as an offering of  securities, and thus require registration. In its 
1973 release, the SEC indicated that the offering for sale of  a 
condominium would constitute the offering for sale of  a secu-
rity under any of  the following circumstances:

1. where the condominium unit is offered along with a 
right to participate in a rental pooling arrangement;

2. where the purchaser of  the condominium unit is 
required to hold the unit available for rental for some 
part of  the year, must use an exclusive rental agent, or 
is otherwise materially restricted in his or her occu-
pancy or rental of  his or her condominium unit; or

3.  where the condominium unit is offered in conjunc-
tion with any rental arrangement or similar service 
that emphasizes the economic benefits provided 
to the purchaser by the managerial efforts of  the 
developer or of  any other third party hired by the 
developer to manage the development and/or rent 
condominium units in the development.

In order to obtain comfort that a condo hotel project is not 
considered a security and, thus, does not require SEC registra-
tion, many developers have written letters to the SEC describ-
ing their projects and requesting that the SEC “take no action” 
(i.e., requesting that the SEC will not take action to enforce 
the securities laws against their projects). In response, the 
SEC will either issue a letter indicating that, based on the facts 
presented in the developer’s letter, it will take no action against 
the developer (i.e., a “no-action letter”), or that the project 

will be subject to action by the SEC if  the developer proceeds 
with the project in the manner set fort in the developer’s let-
ter. Although a no-action letter only applies specifically to the 
project for which it was written and, further, only applies to 
the specific facts set forth in the letter, the no-action letter can 
provide comfort to a developer that the SEC will take no action 
against its project under the exact same set of  facts. A series 
of  no-action letters applicable to condo hotel projects indicate 
that the SEC will take no action when:

1. there is no emphasis on economic benefits the pur-
chaser might receive from the rental of  the purchased 
units or from the managerial efforts of  a third party 
to such effect,

2. there are no representations regarding economic or 
tax benefits of  ownership,

3. there is no advertising of  the rental services,

4. written material containing publicly available infor-
mation regarding comparable developments (and not 
including rental projections, estimates, or speculative 
information) is provided to prospective purchasers,

5. no contract for rental or management of  the purchased 
unit is entered into before the unit is purchased,

6. there is no rental pooling arrangement, or

7. there are no limits on occupancy by the owner other 
than those established by generally applicable zon-
ing laws. 

Most condo hotel developers design their projects to com-
ply with the 1973 release and no-action letters so that their 
projects will not be deemed securities and, thus, not require 
SEC registrations. However, some condo hotel developers 
may not be able to structure their project in accordance 
with these requirements. For example, a developer may 
not be able to comply with these requirements for reasons 
such as that: (i) the hotel may only be entitled for a small 
number of  units (e.g., less than 100) and because of  that 
the developer may need certainty that 100% of  the condo 
hotel units will be committed to the rental program in 
order to obtain the capital to make the project feasible; (ii) 
the project’s lender may not be willing to commit unless 
the developer can guarantee that a very high percentage of  
the units will be committed to the rental program; (iii) the 
developer may determine that it cannot sell the condo hotel 
units unless it is able to tout the investment potential or 
the rental program; (iv) the developer may determine that 
it is less costly to register with the SEC than it is to market 

“all of the viable variations of the Feasible Alternatives...will create 
interests in the Project that will qualify as securities.”
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the product without being able to tout the investment and 
rental program features; or (v) there may be regulatory or 
entitlement constraints that require that the units be made 
available for rent, through the hotel, to the general public 
(i.e., a mandatory rental program).

A condo hotel developer in any of  the situations set forth 
above will basically be faced with two options. First, the 
condominium interests could be registered with the SEC 
as securities prior to their sale. Second, an exemption from 
the registration requirement may be sought. The most 
likely potential exemption is the so-called “private-placement 
exemption” set forth in SEC Regulation D. To qualify for the 
“private placement exemption” from registration, the condo 
hotel units may not be sold to more than 35 persons who are 
not “accredited investors.”  An “accredited investor” is any 
person whose:  (i) individual net worth or net worth with that 
person’s spouse exceeds $1,000,000 at the time of  purchase; 
or (b) annual income exceeds $200,000 in each of  the two 
most recent years or joint income with that person’s spouse 
exceeds $300,000 in each of  the two most recent years and has 
a reasonable expectation of  reaching the same income level in 
the current year. Additionally, to qualify under Regulation D, 
the developer may not publicly offer the condo hotel units. 
This means that the developer cannot generally solicit or 
advertise the condo hotel units, which usually precludes most 
developers from seeking a Regulation D exemption. The 
prohibition on advertising makes it difficult to efficiently sell 
units in large projects. Thus, as the number of  condo hotels 
in a project increases it will become less and less likely that 
the exemption from registration provided under Regulation 
D will be feasible. Similarly, if  the project is of  a quality level 
that will not attract accredited investors then only 35 units can 
be sold under Regulation D, again limiting the feasibility of  a 
Regulation D exemption.

There have only been a handful of  condo hotel projects 
registered with the SEC in recent years. However, because 
of  reasons similar to those above, and, in part because 
timeshare registrations have become so expensive, develop-
ers are taking a more serious look at registering their condo 
hotel projects as securities. There are several drawbacks 
to SEC registration, including that:  (i) the registration is 
expensive, (ii) the registration will probably take at least six 
months to become effective; (iii) the ability of  the developer 
to market the project is very limited prior to the registra-
tion becoming effective; (iv) the project will be subject to 
applicable SEC reporting requirements; (v) the sale of  the 
condo hotel units may implicate certain brokerage issues; 
and (vi) the project will have to comply with state securi-
ties laws in the states in which it will be marketed. Despite 
these drawbacks, based on the number and frequency of  
inquiries that we have received in recent months regard-
ing condo hotel registration and based on conversations 
with developers who are indicating more compelling rea-

sons for registration, it appears that we may see a number 
of  condo hotel projects registrations in the near future. 
 
Bradford is an associate in the Los Angeles office of our Resort, 
Restaurant & Recreation Practice Group and exclusively dedicates 
his time to the registration of timeshare, condominium, and securities 
regimes with all applicable state and federal authorities. He can be 
reached at 213.683.6109 and/or michaelbradford@paulhastings.com. 
 
 
 
 

Introduction

As anyone familiar with the hospitality industry can attest to, 
during the last several years there has been an increasing trend 
to develop new resort projects as mixed-use projects including 
a hotel component as well as a fractional or a timeshare compo-
nent. We have noticed a recent tendency to include a residential 
component (e.g., undeveloped residential lots or whole owner-
ship condominiums) in lieu of, or in addition to, the fractional/
timeshare component. The purpose of  this article is not to tout 
the advantages of  developing such mixed-use projects, as this 
issue has been widely discussed and analyzed within the hospi-
tality industry, but rather to provide an overview of  some of  
the major issues and difficulties in structuring and document-
ing such a mixed-use project. A mixed-use project of  this type 
requires significant up-front planning, and the purpose of  this 
article is to provide a prospective developer of  such a project 
with an introduction to such planning issues.

The structure of  a mixed-use project and resulting documen-
tation is very much influenced by, and dependent upon, how 
much control the developer wishes to retain over the entire 
mixed-use project. The following discussion and example 
involves a mixed-use project in which the developer desires to 
maintain a high degree of  control over the project, which is 
usually the case with developers of  branded or luxury resort 
mixed-use projects.

Structural Challenges

One of  the first steps in planning a new mixed-use project 
is to create the project organizational structure. For example, 
in a mixed-use project containing a fractional and a whole 
ownership condominium component within a hotel (this 
example will be used throughout this article and is referred 

Mixed-Use Hotel with Whole Vertically 
Integrated Whole or Fractional Condominium, 
Retail, and other Interest    By Rick Kirkbride



Paul Hastings’ Resort, Restaurant & Recreation Practice Group - Hospitality RRReport

6

to herein as the “Project”), there will be at least four 
distinct stakeholders, the hotel owner (and developer of  the 
project), the hotel manager, the condominium owners, and 
the fractional interest owners. In a typical condominium or 
fractional interest project, after the condominium units and 
fractional interests are sold, the owner / developer is no 
longer involved in the project and the project is governed by 
the condominium / fractional interest owners through their 
homeowners’ associations. However, in this Project, because 

the condominium units and fractional interest units are being 
developed within the hotel, the hotel owner continues to have 
a vested interest in the project even after all the condominium 
units and fractional interests have been sold. The challenge in 
this example is to create an organizational structure in which 
the condominium owners and the fractional interest owners 
are adequately represented in the Project, but also one in 
which the hotel owner retains the maximum possible control 
over the Project to ensure that the Project continues to 
operate at a quality standard and in a manner consistent with 
that of  the hotel, and to ensure that the condominium owners 
and/or the fractional interest owners do not impair the hotel 
owner’s ability to operate the Project at such a standard. 
 
Project Structure

One possible structure is to organize the Project into three 
distinct levels, which, for purposes of  this article, can be called 
the “resort level,” “condominium level,” and “fractional level,”  
with the resort level being the top level and the fractional level 
being the bottom level. A set of  documents would be prepared 
to govern each of  these levels. These documents will include 
articles of  incorporation and bylaws, which are primarily uti-
lized to create and govern the homeowner’s associations at 
each level, as well as covenants, conditions, and restrictions 
(“CC&Rs”), and rules and regulations to govern the conduct 
of  the associations and their members.

Fractional Association

Because it is a fractional interest product, the fractional level 
is affected by inherent issues that are specific to the fractional 
interest owners and which do not concern or involve the con-
dominium owners or the hotel owner (e.g., reservation proce-
dures and rules, interval exchanges, costs involved to manage 
the fractional program, etc.). To govern the fractional interest 
owners and issues specific to them, a “fractional association” 
can be formed consisting solely of  fractional interest owners.

Condominium Association

There are aspects of  the Project that similarly affect both the 
fractional interest owners and condominium owners (e.g., the 
rules and regulations governing condominium owners and 
fractional interest owners stay at the resort such as parking, 
use of  the pool and spa, etc.). To govern the condominium 
owners and fractional interest owners and issues specific to 
them, a “condominium association” can be formed, the mem-
bers of  which are the condominium owners and the fractional 
interest owners.

Resort Association

Another association is needed to govern the Project as a whole 
(i.e., resort common areas, delivery of  services such as utili-
ties, operation of  parking areas, etc.), and to provide the hotel 
owner with representation in the Project. To accomplish this a 
“resort association” could be formed. The resort association 
should have two members, the hotel owner and the condo-
minium association (consisting of  the condominium owners 
and the fractional interest owners). The condominium owners 
and fractional interest owners have common interests that may 
often be in conflict with those of  the hotel owner. For this 
reason, it may be wise to have the condominium owners and 
fractional interest owners represented in the resort association 
by the condominium association so that their voting power 
could be consolidated and not be fragmented (which might 
occur if  the condominium owners and fractional interest own-
ers were individually members of  the resort association along 
with the hotel owner). Some examples in which the interests 
of  the hotel owner could be opposed to the condominium 
association are: (i) association fees – the hotel owner may 
want to raise association fees, which the condominium owners 
and/or fractional interest owners may consider unnecessary 
or burdensome, (ii) allocation of  assessments – assessments 
are allocated among the hotel owner and the condominium 
association (which then allocates its portion down to the con-
dominium owners and fractional interest owners) and as such 
there is inherent conflict as to how much should be allocated 
to each entity, and (iii) maintenance and other services – the 
condominium association must have a remedy if  the Project is 
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not being adequately maintained or if  services (e.g., utilities) are 
not being properly delivered to the condominium owners and 
the fractional interest owners by the hotel owner.

Voting Power

One very important structural issue is how to allocate the vot-
ing power at each association level. The voting provisions are 
typically set forth in the articles of  incorporation and bylaws 
for each association.

At the resort association level, both the hotel owner and the 
condominium association could be given equal voting power 
for a defined list of  major issues (e.g., changes to the resort 
association bylaws or articles of  incorporation, changes to 
the voting rights of  the resort association members, changes 
in the allocation of  expenses, etc.); whereas all other matters 
requiring a vote of  the resort association (i.e., non-material 
matters) would be decided by a majority vote of  the resort 
association Board of  Directors (which is controlled by the 
hotel owner). This voting structure allows the hotel owner to 
have control of  the day-to-day decisions without the neces-
sity of  obtaining approval from the condominium associa-
tion, but provides the condominium association the power to 
protect the rights of  its members and ensure that such rights 
cannot be materially impaired without the consent of  the 
Condominium Association. Providing the condominium asso-
ciation with this power will also make the make this voting 
structure, which is favorable to the hotel owner, palatable to 
those states that carefully analyze such structures as part of  
their registration review.

The allocation of  voting power between condominium owners 
and fractional interest owners at the condominium association 
level depends on a number of  factors such as the number of  
fractions, the number of  condominium units, the size of  the 
fraction, the sales price of  a fractional interest, the sales price 
of  the condominium units, and the size differential between 
fractional units and condominium units. For example, if  there 
are 250, 1/5 fractional interests being sold and there are 50 
condominiums being sold, it would seem fair to allocate equal 
voting power between the fractional interest owners and the 
condominium owners (5 fractions multiplied by 50 condo-
minium units = 250 fractional interests). However, what if  each 
1/5 fraction sells for $100,000 whereas a condominium unit 
sells for $1,000,000?  Or, what if  the square footage of  each 
fractional unit is 2,000 square feet whereas the square footage 
of  a condominium unit is 4,000 square feet?  In either of  the 
preceding scenarios it may be more equitable to allocate more 
voting power to the condominium owners.

At the fractional level, the voting power of  each fractional 
interest owner will usually be proportionate to the number of  
fractional interests owned by each fractional interest owner.

CC&Rs

Probably the most difficult task to organizing a mixed-use 
project is developing the CC&Rs for each organizational 
level. CC&Rs can be a complicated document in itself, but in 
a mixed-use project, with three organizational levels interact-
ing and layered on top of  each other, the task is even more 
complicated. Each of  the CC&Rs must be prepared so as to 
mesh together perfectly with, not to conflict with, to be con-
sistent with and not to unnecessarily duplicate any provisions 
in the other CC&Rs and the other project documents (such 
as the articles of  incorporation and the bylaws). Many revi-
sions to the CC&Rs will most likely be required to accom-
modate these necessities. In order to simplify the interaction 
of  the CC&Rs and each of  the project documents, a set of  
“master definitions” should be created that set forth the 
definitions used for all of  the project documents. The use 
of  master definitions will ensure that the definitions will be 
consistent throughout the various documents and eliminate 
the confusing practice of  cross-referencing to definitions 
found in other documents. 

Fractional CC&Rs

Because the fractional project is at the bottom of  the organiza-
tional structure and because the fractional CC&Rs affect only 
the fractional association and the fractional interest owners, 
the fractional CC&Rs are fairly typical of  CC&Rs governing 
projects consisting solely of  a fractional project. Certain unique 
provisions may need to be included in the fractional CC&Rs to 
accommodate such issues as the assessments that are passed 
down from the higher organizational levels (i.e., from the con-
dominium association and from the resort association).

Condominium CC&Rs

The condominium CC&Rs, for the most part, look like a typi-
cal set of  CC&Rs, providing for such things as the powers and 
duties of  the condominium association, easements, enforce-
ment, and assessments. One issue that can be particularly dif-
ficult in a mixed-use project, and which should be addressed in 
the Condominium CC&Rs is the ownership interest that each 
owner would obtain upon the purchase of  his or her condo-
minium unit or fractional interest.

Sometimes the ownership interest in a condominium or frac-
tional project is structured so that the owner owns an “airspace 
only” interest. That is, the owner owns only the interior of  his 
or her unit (i.e., from the drywall in). Other times the owner 
will own the airspace interest as well as an interest in common 
in the structure containing his or her unit and/or an interest in 
the land on which this structure is located. Often, the owner 
will own the airspace interest and an undivided common inter-
est in the common areas of  the project.



Paul Hastings’ Resort, Restaurant & Recreation Practice Group - Hospitality RRReport

8

In a mixed-use project such as this, the hotel owner has a 
significant interest in retaining absolute control over both the 
physical structure in which the condominium units and frac-
tional units are located (i.e., the “hotel building”), but also in all 
of  the common areas as well. Because the condominium units 
and the fractional units are located in the hotel building, it is 
not in the hotel owner’s best interest to allow the condominium 
association to make structural changes or other changes such 
as electrical or plumbing changes within the walls of  the hotel 
building. The hotel owner, because it is operating a hotel and 
responsible for the integrity of  the hotel building, should have 
absolute control over everything concerning the structure, 
other than those things associated with the interior of  the units 
(e.g., the hotel owner is not concerned with changes of  deco-
rative plumbing fixtures such as kitchen or bathroom water 
faucets). Similarly, the hotel owner may insist on having control 
over all of  the common areas and land within the boundaries 
of  the Project to ensure that the entire Project is maintained to 
its desired quality standards.

An appropriate ownership interest for a unit owner in a mixed-
use project such as this one is an airspace only interest with 
no common interest in the hotel building, common areas, or 
any other part of  the Project. This type of  ownership interest 
is expressly provided for under many state laws. Some states 
may require, in addition to an ownership interest in airspace 
condominium, an ownership interest in the “common ele-
ments” which may consist of  some portion of  land. It may 
take some creativity to come up with an ownership structure 
that satisfies the hotel owner’s needs and also satisfied state law. 
One possible way to satisfy such requirements is to define the 
common elements as a set of  easement rights in favor of  the 
unit owners to provide them ingress and egress from a publicly 
dedicated road to their units. Each unit owner could be granted 
a fee interest in his or her condominium unit and in the com-
mon elements (which would consist of  these easement rights). 
Thus, the unit owner would receive an ownership interest in the 
airspace of  his or her unit and easement rights to gain access to 
and from a public road.

Resort CC&Rs

Like the other two CC&Rs, the resort CC&Rs will contain many 
of  the provisions found in typical CC&Rs. However, whereas 
the fractional association and the condominium association are 
typical of  homeowner’s associations (i.e., their members are 
owners), the resort association is not so typical as its members 
are the hotel owner and the condominium association and its 
purpose is not only to govern the resort association, but also 
to govern the operation of  the entire resort and to set forth 
the baseline provisions for the interaction between the three 
associations. Below are a few of  the major issues that should 
be addressed in the resort CC&Rs.

Use Areas

A set of  “use areas” within the resort should be created to 
define the access rights of  the condominium owners and the 
fractional interest owners within the resort and to assist in 
allocating costs among the hotel owner, the condominium 
association, and the fractional association. Depending on the 
specifics of  the project and the desires of  the hotel owner, 
several use areas could be created, such as, (1) “exclusive 
hotel areas” (e.g., the hotel rooms) which areas are for the 
exclusive use and benefit of  the hotel owner, are maintained 
and operated by the hotel owner, and the expenses for which 
are solely the responsibility of  the hotel owner, (2) “exclusive 
condominium areas” (e.g., the interior of  the condominium 
units) which are areas for the exclusive use and benefit of  
the condominium association, the condominium owners 
and the fractional interest owners, the expenses for which 
are the responsibility of  solely the condominium associa-
tion, some portions of  which are operated and maintained 
by the condominium association and/or its members (e.g., 
the interiors of  each unit) and some portions of  which are 
operated and maintained by the hotel owner, (3) “exclusive 
common areas” (e.g., mechanical rooms and elevator shafts) 
which areas are accessible, operated, and maintained only 
by the hotel owner but which benefit the hotel owner as 
well as the condominium owners and the fractional interest 
owners and the cost of  which is allocated among all of  the 
associations and/or their members, and (4) “non-exclusive 
common areas” (e.g., the pool, lobby, and parking areas) 
which areas are for the use and benefit of  the hotel owner 
and the condominium owners and fractional interest owners, 
but operated and maintained only by the hotel owner and the 
expenses for which are allocated among the hotel owner and 
the unit owners.

Assessments And Allocation Of  Costs

Allocating the Project costs among the hotel owner, the con-
dominium owners, and the fractional interest owners can be 
one of  the most difficult problems in structuring a mixed-use 
project. Certain costs will be attributable solely to one of  the 
hotel owner, the condominium owners, or the fractional inter-
est owners. For example, the costs arising from a hotel guest’s 
use of  a hotel room should be allocated solely to the hotel 
owner. Costs arising from the implementation of  the fractional 
reservation system should be allocated solely to the fractional 
association. Certain other costs are attributable to a combina-
tion of  one or all of  the hotel owner, the condominium owners 
or the fractional interest owners. For example, costs associated 
with common area maintenance or the hotel roof  should be 
shared among all while costs associated with the fractional 
interest owner check-in area should be born solely by the frac-
tional interest owners.
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An allocation system may be created, which, in a nutshell, is a 
cost waterfall that allocates costs between the hotel owner and 
the condominium association (at the resort association level), 
and then flows the costs allocated to the condominium asso-
ciation down to the condominium owners and the fractional 

interest owners (at the condominium association level). Costs 
can then be allocated among the condominium owners and 
the fractional interest owners based on the size of  the unit or 
equally among all units, depending on the type of  cost in ques-
tion. These allocations will be derived from a very detailed set 
of  budgets prepared for this allocation scheme.

Project Maintenance

Typically, condominium owners rely on their homeowners’ 
association to provide for common area maintenance and 
to ensure that other services such as utilities are provided. 
However, in this Project, once again, the hotel owner has the 
greatest interest in the quality of  the Project maintenance and 
other services. For example, the condominium owners may not 
want to spend the money required to maintain condominium 
common areas to the standards of  a luxury hotel, they may be 
satisfied with a lower quality standard. However, because the 
hotel owner desires to operate at a luxury hotel standard and 
wants to attract guests to such a hotel, the hotel owner must be 
able to ensure that the entire resort is maintained to its required 
standards. In order to accomplish this task, the condominium 
association and fractional association should be required to 
delegate all of  their maintenance responsibilities to the hotel 
owner (which in turn could delegate such responsibilities to the 
hotel manager). This provides the hotel owner with the option 
to control the maintenance of  the entire Project.

Services

Because of  the unique nature of  this Project, it may be best 
that the services not be provided by the typical deliverer of  
services, the homeowners’ association, but by the hotel owner. 
We like to classify these services into three categories, “basic ser-
vices”, “management services,” and “a la carte services.”  Basic 
services are services that, under the resort CC&Rs the hotel 
owner must, through the hotel manager, provide to the unit 
owner. The cost for the basic services will be charged to the unit 
owners through their homeowners’ assessment. Basic services 
include such things as utilities, cable TV service, and landscap-
ing. Management services are services provided by the hotel 

owner (through the hotel manager) directly to each association 
pursuant to a contract between the hotel owner and each asso-
ciation. Management services include such things as operating 
the homeowners associations. A la carte services are provided 
by the hotel owner (through the hotel manager) directly to the 

condominium owners and the fractional interest owners. A la 
carte services include such things as in-room dining. Because the 
individual until owners have little power over the hotel owner, 
to ensure that unit owners received their necessary services, the 
condominium association should be given the right to step in 
the place of  the hotel owner and deliver the basic services if  the 
hotel owner fails to do so.

Agreements

There are a number of  agreements essential to the Project, the 
most significant of  which are discussed below. The summaries 
below provide a very basic description of  these agreements, 
but provide an overview of  the agreements required to create 
and document a project of  this magnitude. A list of  most of  
the documents required for a project such as this is included in 
the Exhibit following this article.

Management Agreements

The most significant of  the management agreements is the hotel 
management agreement governing the management of  the hotel. 
As with most hotel management agreements, the term may be 
quite long. The hotel management agreement may provide for 
various fees such as “basic fees” or “license fees,” which may be 
calculated as a certain percentage of  the gross receipts, or “incen-
tive fees” which may be calculated as a percentage of  the net 
operating income of  the hotel. The hotel management agreement 
may also provide for pre-opening marketing and post-opening 
marketing services and corporate advertising services, central-
ized marketing services, and centralized purchasing services. 
An important provision that should be included in the hotel 
management agreement is a requirement that the hotel manager 
maintain the hotel the luxury hotel standard desired by the hotel 
owner and advertised to purchasers of  condominium units and 
fractional interests (a condominium owner would not want to pay 
$1,000,000 for a whole ownership condominium only to have the 
hotel owner convert the hotel to a budget motel a year later).

Additionally, management agreements must be prepared for the 
condominium association level and the fractional association 

“The allocation of voting power between condominium owners and 
fractional interest owners at the condominium association level 
depends on a number of factors.”
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level. The condominium management agreement will provide for, 
among other things, the delivery of  the basic services, manage-
ment services, and the a la carte services (each described above) 
to the condominium owners and the fractional interest owners. 
The fees for these services may be based on a percentage of  the 
operating budget of  the condominium association (except for 
the a la carte services which are paid for by the condominium 
owners and fractional interest owners when used). The fractional 
project management agreement will provide for a range of  ser-
vices including front desk, arrival and, departure and reservation 
services. The fees for these services may be based on a percentage 
of  the operating budget of  the fractional association.

License Agreements

The hotel manager and hotel owner may enter into one or 
more license agreements for each of  the organizational levels 
providing for the use of  the hotel manager’s brand name in 
connection with the use of  the trade names, logos, and other 
intellectual property in the operation of  the hotel, the condo-
miniums, and the fractional project; and possibly enter into one 
or more sales and marketing license agreements with the con-
dominium association and the fractional association providing 
for the use of  the hotel manager’s brand name in connection 
with the use of  the trade names, logos, and other intellectual 
property in the sale and marketing of  the whole ownership 
condominiums and the fractional interests.

Pre-Opening Service Agreements

Often, pursuant to a hotel pre-opening service agreement the 
hotel manager will provide services such as (1) design and 
construction services with respect to the hotel, the furniture, 
fixtures and equipment and the operating, equipment and 
supplies, (2) pre-opening operations assistance including the 
preparation of  a pre-opening plan and budget, and (3) pre-
opening purchasing services including the purchasing of  the 
furniture, fixtures, and equipment and operating equipment 
and supplies.

Similarly, pursuant to a fractional pre-opening services agree-
ment the hotel manager may offer to provide such services as 
(1) concept development services including advice with respect 
to the financial and operational parameters of  the fractional 
project and the regulatory approvals process for the registra-
tion of  the fractional project, (2) design and construction advi-
sory services with respect to all technical and design matters 
relating to the fractional project, (3) pre-opening operations 
planning, programming, and training including preparing a 
detailed operations program for pre-opening and post-opening 
management of  all services provided to fractional interest own-
ers, and (4) pre-opening purchasing services similar to those 
described above for the hotel.

Sales and Marketing Agreements

Pursuant to a fractional marketing agreement the hotel man-
ager may provide numerous services during the sales and mar-
keting phase of  the fractional units. Under this agreement, the 
hotel manager could have approval over pricing, sales strategy, 
marketing strategies, and the day-to-day control over the sales 
and financing programs.

Conclusion 

The foregoing issues touch on some of  the major structural 
issues involved in creating and documenting a resort project 
consisting of  a hotel, whole ownership condominium units, 
and fractional units. Additionally, there are dozens of  addi-
tional issues that will arise over the course of  planning a mixed-
use project such as this (e.g., whether to allow rental of  units, 
protection of  mortgagee issues, parking issues, etc.). Suffice 
it to say that a significant number of  hours, spread among 
attorneys, accountants, title officers, accountants, architects, 
engineers, business people, and construction people, will be 
invested to ensure that a project such as this is organized and 
structured properly. The lesson learned is that it is very impor-
tant to spend the time and money to organize and structure a 
complex project such as the mixed-use project such as this to 
avoid problems down the road and to provide a good founda-
tion on which to base similar future projects. 

Exhibit

Schedule of  Documents

ASSOCIATION ORGANIZATION AND GOVERNING 
DOCUMENTS

Resort Association CC&Rs
Resort Association Articles of  Incorporation
Resort Association Bylaws
Resort Rules and Regulations

Condominium Association CC&Rs
Condominium Association Articles of  Incorporation
Condominium Association Bylaws
Condominium Rules and Regulations

Fractional Association CC&Rs
Fractional Association Articles of  Incorporation
Fractional Association Bylaws
Fractional Rules and Regulations
 
HOTEL OPERATOR MANAGEMENT AGREEMENTS

Hotel Management Agreement
Hotel Pre-Opening Services Agreement
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Hotel Marketing License Agreement
Hotel Operations License Agreement
Hotel Sales and Marketing Agreement

Resort Association Management Agreement

Condominium Management Agreement
Condominium Pre-Opening Agreement
Condominium Marketing License Agreement
Condominium Operations License Agreement
Condominium Sales and Marketing Agreement

Residence Club Management Agreement
Residence Club Pre-Opening Agreement
Residence Club Marketing License Agreement
Residence Club Operations License Agreement 
Residence Club Sales and Marketing Agreement
 
Consumer Documents 

Purchase and Sale Agreement and Escrow Instruction for 
Condominium Units
Purchase and Sale Agreement and Escrow Instruction for 
Fractional Interests
Purchaser’s Acknowledgments
State Public Reports/Disclosure Documents for Fractional 
Interest Project
List of  Basic Services
List of  Management Services
List of  A la Carte Services
Reservation Agreement – Condominium Units
Reservation Agreement – Fractional Interests
Federal Truth-in-Lending Disclosure
Warranty Deed – Condominium Units
Warranty Deed – Fractional Interests
Escrow Agreement – Condominium Units
Escrow Agreement – Fractional Interests
Rental Program Agreement
A la Carte Services Agreement 

Kirkbride is a Partner of the Firm and Chair of the worldwide Resort, 
Restaurant & Recreation Practice Group, who has for 16 years 
exclusively dedicated his time to representing developers, owners, and 
capital providers to hotel and other hospitality clients. He can be reached 
at 213.683.6261 and/or rickkirkbride@paulhastings.com.

 
Private Jet Ownership: Beyond Fractional          

In the Winter 2002/2003 issue Paul Hastings described the 
ever-increasing popularity of  fractional jet ownership for 

corporate executives and wealthy individuals who would like 
to bypass the headaches of  commercial air travel. The cre-
ator and worldwide leader in fractional aircraft is NetJets, a 
Berkshire Hathaway company.
 
After the introduction of  NetJets and the growth of  frac-
tional ownership, individuals and companies with travel needs 
of  less than 50 hours a year were still without a solution of  
the same quality. Their only alternative was charter. This 

necessitated their need to be extremely diligent each time 
they selected a vendor and still they could not be guaranteed 
a particular jet type would be available, or even if  they would 
be picked up in a timely manner. Worse was the lack of  
recovery in case of  a mechanical breakdown or a change in 
the charter’s plans.

In 2001, Marquis Jet Partners in conjunction with NetJets 
introduced the Marquis Jet Card – a pre-paid lease of  a 
fractional interest in a specific NetJets aircraft type, sold 
in single-year, 25-hour increments. Availability is guaran-
teed 365 days per year in as little as 10 hours notice 
and owners have the freedom to interchange between air-
craft types and programs in the United States and Europe.  

Marquis’ program provides the safety, consistency, and reliabil-
ity of  fractional ownership from the market leader, NetJets, 
with just a 25-hour commitment for one year. Although the 
cost on an hourly basis is slightly more than buying a fraction-
al interest (much like paying a higher unit cost for a smaller 
size of  any other product on the market), the benefits are a 
smaller commitment required, and after consuming 25 flight 
hours there are no residual obligations.

Another frequently raised concern regarding fractional aviation 
is the multi-year commitment one must make; the Marquis Jet 
Card provides an attractive alternative while providing Marquis 
Card Owners with all the benefits of  NetJets with only a 12-
month commitment. Owners fly on the NetJets world-class 
fleet of  aircraft without any deadhead or repositioning fees. 
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There are Marquis Jet Cards available in 9 different aircraft 
types in the U.S., and 4 in Europe. Owners fly on the specific 
aircraft type of  their choice. In addition, card owners have the 
ability to interchange between aircraft types and between the 
U.S. and European programs.

Previously we discussed various aspects of  the fractional jet 
ownership agreement, and common pitfalls to avoid. We will 
now revisit these topics and see how they apply to the purchase 
of  a Marquis Jet Card.
 
Program Agreements

For starters, rather than the owner having to negotiate and sign 
the various program agreements, the owner engages Marquis 
to consult, liaise, and otherwise provide the services for the 
benefit of  the owner’s leasehold interest in the aircraft. With 
this structure, many of  the previously mentioned troublesome 
issues are satisfactorily addressed.

Term/Remarketing Fees
 
Term. The owner of  a Marquis Jet Card signs a lease obliga-
tion for a one-year term, for 25-hours of  occupied flight time. 
At the end of  the term, neither the lessor nor lessee has any 
residual obligations. Therefore, the owner effectively has a no 
cost renewal option over an indefinite period.

Remarketing Fees. There are no remarketing fees with the Marquis 
Jet Card program. In addition, given the short-term commit-
ment, the leasehold interest cannot be transferred to a third party. 

Fair Market Value

There is no concern with the repurchase price by the seller as 
there is no retained interest at the expiration of  the lease.

Insurance

The primary difference for the owner of  a Jet Card as compared 
to a fractional interest is that all Jet Card flights are operated 
under FAR 135 rather than FAR 91. Accordingly, operational 
control of  the aircraft remains with the Captain, and not with 
the owner, limiting owner liability to gross negligence and 

willful misconduct. As with fractional ownership, third party 
liability coverage ranges from $200,000,000 to $400,000,000 
combined single-limit liability, depending on the aircraft type. 
 

Hidden Costs

The Marquis Jet Card is available for a single upfront payment 
ranging between $109,900 to $299,900, depending upon the 
aircraft type, for 25-hours of  occupied flight time. There are no 
additional monthly management or occupied hourly fees. A war 
risk insurance premium is also included in the single upfront 
payment. Popular hidden fees, such as landing fees, supplemen-
tal hourly charges, and airworthiness directives do not apply.

Fuel is included. However, there is a potential fuel surcharge 
for costs above the “base” fuel price, to the extent that the cost 
per gallon at the time of  the flight is greater than the base fuel 
price set forth in the contract.

Flights outside of  the “primary service area” (Primary Service 
Area comprises the contiguous 48 States plus the Canadian 
cities of  Toronto, Windsor, Kingston, Ottawa, Montreal, and 
Vancouver, and airports in the Bahamian Islands north of  24° 
N lat. and west of  76 W long) may be subject to a ferry charge 
to fly the aircraft back to the nearest port of  origin. The hourly 
ferrying fee is significantly less than the standard cost per hour.

Conclusion
 
Individuals who use private business aviation realize measurable 
competitive business advantages. They are successful at com-
pressing trips that took three to four days flying commercially 
into one day of  productive private flying. Finally, as the demands 
of  professional life increase, private aviation users can create a 
better balance between business and personal commitments, 
thereby reducing the need to make difficult personal choices.

The Marquis Jet Card well addresses the frequently raised 
concerns of  the private flyer discussed above. For those 
with travel needs below those required for a fractional com-
mitment or who may not be interested in fractional jet own-
ership, the Marquis Jet Card represents a viable solution. 
 

This article was authored and contributed by MarquisJet. To learn more, 
call 1 866-538-1850 or visit www.marquisjet.com.
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