
SERVING HOTEL AND OTHER HOSPITALITY CLIENTS WORLDWIDE
HOSPITALITY RRREPORT

Paul Hastings’ Resort, Restaurant & Recreation Practice Group

Summer 2006 

	 	 	 	 	

	 	 	 	 	

Condo-Hotel Ordinances and 
Restrictions Material
By Michael Bradford

Condo-hotels continue to be one of  the most talked-about 
topics in the resort industry, and developers are more eager 
than ever to get a piece of  the action. Indeed, our RRR Group 
is representing dozens of  developers of  condo-hotel projects. 
A condo-hotel is effectively a hotel in which the units have 
been condominiumized and sold to individual owners as 
whole-ownership units. The condo-hotel unit owners have the 
option to offer their units for rental – on their own, through 
a third-party rental agent, or by participating in the rental 
program administered by the developer or by the management 
company hired by the developer – to members of  the general 
public in the same manner traditional hotel rooms are offered 
to transient guests. Successful condo-hotel projects provide 
additional capital to developers and at the same time provide 
condo-hotel unit owners with potentially significant income 
from the rental of  their units.

When we last reported on condo-hotels in the RRR Report, we 
focused on the applicability of  securities laws to the structur-
ing of  condo-hotel projects. Here we will expand upon this 
concept by focusing on (1) reasonable and unreasonable mate-
rial restrictions on owners’ use of  condo-hotels and (2) the 
impact and preparation of  condo-hotel statutes.

Material Restrictions on Condo-Hotel Use

Most developers prefer to structure their projects whenever 
possible so that they will not be subject to federal and/or state 
securities laws. Projects that are subject to securities laws either 
must fall within an exemption from the securities laws or must 
register with the Securities and Exchange Commission (the 
“SEC”), which would require the developer to bear some sig-
nificant costs and may severely limit the developer’s ability to 
market the condo-hotel units. Generally speaking, the SEC has 
indicated that an offering for sale of  a condominium would 
constitute an offering for sale of  a security whenever a devel-
oper (a) emphasizes the investment potential of  the purchase, 
(b) requires the purchaser to participate in any rental program, 
or (c) otherwise materially restricts the purchasers’ occupancy 
or rental of  their respective unit.

CHAIR’S CORNER
Here we are in the Summer of 2006 and, fortunately, the hotel and 
resort business continues to prosper, with the residential compo-
nent still driving new development. This issue of the Hospitality 
RRReport will continue to focus on condo-hotels…not those that 
result from the conversion of hotel rooms to condo-hotel units…
but rather purposefully built mixed-use projects with a hotel 
and hotel branded residences (often including a condo-hotel 
suite designed, marketed, and operated primarily for transient 
occupancy but sold to the international jet-setter who puts the 
unit into a rental program when not in occupancy). We continue 
to work on such projects throughout the US, Asia, Europe, the 
Middle East, South America and the Caribbean, under mostly 
five and six star brands, both urban and resort. Perhaps to be 
addressed in the next issue of our Hospitality RRReport, how-
ever, will be the problems being faced by those projects that are 
open and operating rather than development related issues. In 
fact, query how much of an impact the current downturn in hous-
ing will have on (particularly urban) condo driven hotel projects. 
This issue also features an article on equity and non-equity clubs 
(one also wonders if the recent bankruptcy of Private Retreat’s 
parent company will dampen the appetite for these products), 
a number of which we are helping to launch. We of course also 
continue to represent our developer and capital markets clients 
as well as our clients from China to India and from Dubai to 
London buying and selling and financing both trophy assets and 
portfolios of hotels around the world. Finally, we close with 
reviews of three hotels that I recently visited...I hope you find 
them helpful if you are traveling anytime soon to Tokyo, Mumbai 
or Dubai. See you in October in Hong Kong for HICAP! 
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Many of  the guiding principals for structuring condo-hotel proj-
ects are derived from SEC “no-action letters.”  No-action letters 
are issued by the SEC to developers who request clarification 
regarding a specific set of  issues pertaining to their projects. 
The requesting developers will ask the SEC to take “no-action” 
against them (i.e., not enforce the securities laws) with respect to 
their specific set of  issues and the operation of  their project.

One of  the more scrutinized issues with respect to condo-
hotels are use restrictions related to and/or caused by owners’ 
participation in rental programs. Some restrictions that the SEC 
would likely deem to materially restrict owners occupancy or 
rental of  their units include restrictions such as the following:

● Requiring participation in a rental program as a condition 
precedent to purchasing a unit.

● Requiring the use of  a designated rental agent (such as the 
developer or the hotel manager).

● In connection with the purchase of  a unit, offering addi-
tional compensation or other incentives to purchasers who 
sign up with the developer-sponsored rental program.

● Imposing unreasonable restrictions on the use and occu-
pancy of  condo-hotel units by owners.

With respect to this last point, no-action letters have indicated 
that the following restrictions are reasonable: (i) making the 
unit unavailable to the owner if  the unit has already been rent-
ed by the manager; (ii) requiring the unit owner to pay to the 
project rental management company the allocated expenses 
and management fees attributable to his or her unit during 
those periods that such unit is used by the unit owner or rented 
to others by the unit owner; (iii) requiring an owner to reserve 
certain days far in advance with the balance going to the rental 
program; and (iv) prohibiting an owner from using the unit for 
a timeshare program or business purposes.

Similarly, with respect to developer-sponsored rental programs, 
the no-action letters have permitted the following use plans for 
unit owners’ reservation and use of  their units: (i) permitting unit 
owners to use their units at any time as long as it has not been 
pre-reserved by the rental manager of  the developer-sponsored 
rental program; (ii) allowing owners once each year to designate 
the time periods during which the unit will be made available for 
rental by the developer-sponsored rental agent and, if  the unit 
is not rented within 60 days of  the date of  occupancy, the unit 
owner may use any such days; and (iii) in a lease-back situation, 
allowing the owner to occupy the unit subject to the availability 
of  the unit during the lease-back period, and daily rental rate can 
be charged to the unit owner for such use.

Preparing a Condo-Hotel Ordinance

A significant trend in the hotel industry is the conversion of  
existing hotels to condo-hotels. As a result, many cities have 

begun to adopt zoning ordinances to establish minimum stan-
dards for the operation and development of  condo-hotels in 
order to protect the tourist economy, to ensure compatibility 
with a city’s comprehensive plan and, probably the single most 
important issue to cities, to preserve the transient occupancy 
taxes that the cities were receiving before the conversion to 
condo-hotels.

These city ordinances can restrict developers’ condo-hotel 
offerings in a manner that is actually beneficial to the develop-
ers. The ordinances may impose restrictions that the devel-
opers could not impose on their own due to securities law 
limitations. For example, some no-action letters suggest that 
the SEC will not subject condo-hotel units to securities regis-
tration if  certain material restrictions on the use or rental of  
hotel condominium units are imposed by a zoning ordinance 
or building code instead of  by the developer’s rental arrange-
ment. In one no-action letter, the SEC allowed restrictions in a 
non-registered project, stating that “we believe that the obliga-
tion to rent and the restriction on occupancy imposed on the 
Guest Units by the Zoning Ordinance and the New York City 
Building Code do not… cause the Guest Units to become 
securities subject to the registration provisions…”

Due to the existence of  ordinances adopted prior to the rel-
evant offering, SEC no-action letters have permitted develop-
ers to offer condominium units with the following restrictions: 
(i) requiring that the units be rented as short-term transient 
occupancy rentals; (ii) requiring a maximum rental term of  one 
week; (iii) requiring a maximum rental term of  six months; (iv) 
requiring that the units remain vacant for two months of  the 
year to ensure that they are not considered year-round dwell-
ings. Ordinances that impose restrictions consistent with these 
SEC-approved restrictions would most likely be acceptable if  
ever presented to the SEC in a no-action letter. On the other 
hand, other restrictions such as requiring the unit owners to 
participate in a rental program or requiring the owner to use 
a designated rental agent do not fall within the guidelines 
set forth in prior no-action letters. The only sure way to get 
comfort that such restrictions would be acceptable to the SEC 
would be to present the issue to the SEC in the form of  a new 
no-action letter. When drafting condo-hotel ordinances, the 
cities should draft them to safely fall within the parameters 
of  prior no-action letter rulings. Cities should consult with 
outside counsel on these issues.

Often, cities will seek input from developers who have 
developed or are planning to develop a condo-hotel project. 
Understandably, developers who hope to build condo-hotel 
projects in a particular municipality might want to discuss 
their plans with that city prior to the adoption of  a condo-
hotel ordinance by city officials. Developers, however, should 
beware of  providing too much input in the drafting of  condo-
hotel ordinances. The no-action letters have strongly implied 
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that the ordinances should “predate and [be] independent 
of  the offering of  the condominium units.”  Thus, the more 
involved the developers become in the preparation process 
for an ordinance that includes material restrictions on rental 
activities, the higher the probability that the SEC would not 
permit the developer to take advantage of  the shelter that the 
ordinance would otherwise provide.

When considering the adoption of  a condo-hotel ordinance, 
the city should also consider whether it would be worthwhile 
to first pass an urgency interim development ordinance (an 
“IDO”). Once a city decides it wants a condo-hotel zoning 
ordinance, the process of  drafting, redrafting, reviewing and 
eventually passing the ordinance can take months. In the 
absence of  an already existing condo-hotel ordinance, an IDO 
can prevent vested entitlement of  new condo-hotels or con-
versions of  existing hotels to condo-hotels prior to the city’s 
adoption of  a permanent condo-hotel zoning ordinance.

In the text of  a permanent condo-hotel ordinance, cities have 
a fair bit of  leeway with respect to how much information and 
documentation they will require from developers in the form 
of  an application for development approval. While stricter 
guidelines may ensure that a city is receiving every piece of  
information it is seeking from developers, if  an application 
process is too burdensome, developers may be inclined to 
take their projects to neighboring cities with a more developer-
friendly ordinance. The following are sections that a city may 
want to include in a condo-hotel ordinance:

● Definition of  and standards for each condo-hotel

● Detailed list of  requirements for condo-hotel applications

● Specific provisions to be included in conditions, cov-
enants and restrictions

● Reporting and collection instructions for transient occu-
pancy taxes

● Inspections rights to be retained by the city

● Site plan, environmental assessment, or other require-
ments desired by the city

Condo Hotel Rental Programs
By Jacqueline Fleischer & Lauren Nungesser
 
So you’ve run the numbers, and it looks as though you’re going 
to need at least 150 keys as part of  ordinary hotel inventory in 
order to make your condo-hotel project work. Your manager 
is asking for a minimum fee, your lender a minimum return, 
and you have back-of-house, lobby service and other typical 
hotel amenity costs to cover. But without going through the 
onerous process of  filing the project as a security subject to 

a mandatory rental pool, you have no way of  ensuring that 
a sufficient number of  purchasers of  your condo-hotel units 
will elect to include their units in the rental program. Whereas 
developers typically assume that most purchasers interested in 
a condo-hotel project are interested in purchasing a unit not 
only because of  the hotel amenity package made available to 
him while in residence, but also because of  the likely income 
stream he might obtain for periods during which he does not 
occupy his unit, such assumption is simply not strong enough 
to give developers the confidence to guaranty their manag-
ers fees and, of  course, such assumptions certainly do not 
make available to developers sufficient reserves to cover the 
costs of  running a hotel without inventory. With the general 
desire to avoid securities laws (and, in view of  that, devel-
opers’ inability to impose on unit owners mandatory rental 
programs), developers must design a rental program in which 
unit owners feel compelled to participate. This can be accom-
plished by structuring the rental program to include not only 
economic or amenity-driven incentives to participate, but, for 
the non-archetypal purchaser who may not be motivated by 
the prospect of  participating in the rental income stream, dis-
incentives as well. Note that the design of  any such incentive 
and disincentive program is driven not only by a legal analysis 
of  what would steer the program clear of  connections to 
the categories of  a security, but the focus must necessarily 
be highly marketing-driven, as there is, of  course, a tension 
between disincentivizing non-participation in the program 
and dissuading a purchaser from purchasing a unit altogether 
if  he elects not to participate in the rental program. We, there-
fore, turn to the basic aspects of  any rental program and the 
incentives and disincentives associated therewith.

The Rental Income Split

Perhaps the biggest (and most obvious) incentive a unit owner 
has to participate in a rental program is the unit owner’s receipt 
of  a stream of  income flowing from the rental of  his unit. A 
unit owner hopes that his or her unit is rented enough by the 
management company such that the rental income received 
will offset all or a portion of  the expenses incurred by the unit 
owner solely from owning the unit (e.g., property taxes, mort-
gage, insurance, homeowner association fees, etc…). Rental 
splits to units owners have ranged from as little as 18% of  
the rental income to as much as 100% of  the rental income, 
depending on the costs passed on to the unit owner and what 
the unit owner has given up in return for such income, by 
way of  use his own rights. From a marketing perspective, the 
promise of  a larger portion of  rental income is clearly more 
attractive to unit owners than the lesser alternative. However, 
developers must be wary of  structuring a program that affords 
owners a large split of  the rental income but does not impose 
upon such unit owner the obligation to cover the costs of  
the management company (for more on this issue, see “Unit 
Maintenance Agreement,” below). 
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Owner Usage

Unit owners who opt to put their rooms into the hotel inven-
tory generally agree to a number of  ground rules. One such 
rule governs the unit owner’s ability to use and occupy his unit. 
In other words, rental programs generally specify a specific 
number of  days during which they are permitted to occupy 
their units, and more importantly, during which periods of  time 
such days can be used. At all other times, the unit is a part of  
the hotel inventory and unavailable for the unit owner’s use, 
unless the unit owner is willing to purchase additional time at 
the then-prevailing room rate. 

One particular restriction that should always be considered 
by projects highly affected by seasonality is the restriction 
on owner usage during peak seasons (which vary, of  course, 
depending on the location of  the condo-hotel). These restric-
tions generally come in the form of  advance notice require-
ments or restricting the number of  days an owner can use his 
or unit during these peak periods. In structuring their rental 
program, marketing agents will sway developers to consider 
abstaining from placing restrictions on owner usage during 
these peak seasons which are undoubtedly those seasons the 
unit owner ideally would prefer to use his or her unit, but 
a developer retaining an interest in the project after sell-out 
of  the units will want to consider, as well, the importance of  
having some minimum level of  hotel inventory during peak 
periods. In order to relieve the inherent tension between these 
two competing interests, developers may consider allowing unit 
owners to purchase additional owner usage days at a reduced 
rate, rather than at the then-prevailing room rate, or allowing 
peak-season occupancy in exchange for a daily usage fee for 
every day that particular unit owner occupies or uses his or her 
unit during such periods.

Hotel Services to Unit

One of  the central attractions of  the condo-hotel concept 
is the ability to have the lifestyle associated with ownership 
coupled with hotel amenities and services. Generally, manage-
ment companies operating a condo-hotel offer many of  the 
same basic services as a regular hotel. As a means of   (for lack 
of  a better word) “punishing” unit owners for choosing not to 
participate in the rental program, developers have curbed use 
of  such hotel amenities and services by non-participating unit 
owners by making those hotel services available only to those 
unit owners who do choose to participate in the rental program 
(such as room service).

Shared Facilities Expenses

The costs associated with shared facilities – common areas 
generally owned by the developer (and the maintenance and 
operation costs associated therewith) – are generally assessed 
to unit owners on a pro rata basis. These shared facilities costs 

and expenses can prove costly and developers sometimes elect 
to excuse a unit owner from his obligation to pay his share 
of  the shared facilities fees in exchange for participation in 
the rental programs. Of  course (as described above), it would 
unlikely make economic sense to the developer to couple this 
incentive with a large rental income split to unit owners.

Maintenance of RR&E Package

In nearly all rental programs, and certainly all rental programs 
associated with branded projects, as a precondition to par-
ticipation in the rental program, a unit owner must purchase 
and maintain an FF&E package and OS&E package that, at 
all times, conform to the project standards. Unit owners often 
resent this requirement, asserting that they are the owners of  
their units and should have the right to personalize their units 
in the manner they desire. In addition, the initial purchase 
of  the FF&E and OS&E packages, as well as the ongoing 
reserves maintained in connection therewith, pose an addition-
al economic burden on a unit owner. These FF&E and OS&E 
requirements may deter a unit owner from participating in the 
rental program. But what happens when developers require all 
units, even non-participating units, to maintain the same FF&E 
and OS&E packages?  Not surprisingly, many developers have 
found that if  purchasing the FF&E and OS&E packages were 
not a requirement of  unit owners participating in the rental 
program only, but instead all unit owners were required to 
maintain such packages, a unit owner would not associate such 
a requirement with participation in the rental program and at 
least those unit owners who would have participated in the 
rental program but for this purchasing requirement, would not 
be deterred from participating (and, perhaps, some of  those 
unit owners who might otherwise not have participated might 
realize that he has met the key pre-condition to participation 
and elect to include his unit in the rental program).

Term

An important, but basic, provision of  every rental program 
is the length of  the program. Of  course, the longer the term 
of  the rental program, the longer the hotel management com-
pany and developer can be assured that there will be sufficient 
hotel inventory available. Generally speaking, most rental pro-
gram terms range from one year to five years and developers 
often offer unit owners various term options (when combined 
with various use patterns, as described further below in “Case 
Study”). Recently, however, some management companies 
have convinced developers (against their marketing agents’ 
advice) to force upon unit owners terms of  as long as ten year 
terms. Of  course, developers always have to be cognizant of  
the marketability of  rental programs in order to induce unit 
owners to participate and thus are often worried about requir-
ing such a long term for fear of  dissuading unit owners from 
participating. However, one developer, as an incentive for 
unit owners to participate in a ten year rental program were 
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provided, free of  cost, the required FF&E package and golf  
privileges, whereas the unit owners who chose a five year term 
had to purchase their FF&E package and received no golf  
privileges. 

Unit Maintenace Agreement

It is noteworthy that, if  playing with different combinations 
of  the above-described factors (and the associated incen-
tives and disincentives) still does not yield the desired results 
or give a developer sufficient reassurance that there will be 
sufficient rental program participation to yield an economi-
cally viable project, short of  requiring a mandatory rental 
program, perhaps the best program a developer can imple-
ment is a unit maintenance program. Those unit owners 
who elect not to participate in the rental program would still 
have to enter into a unit maintenance agreement with the 
developer, pursuant to which such unit owner will pay cer-
tain fees in exchange for certain services which may include: 
housekeeping, front desk services, mechanical maintenance 
of  the unit, payment of  real estate taxes, and other similar 
services. Because the fee associated with such a unit mainte-
nance program is often based on the number of  days a unit 
owner uses his own unit, unit owners may see the benefit of  
offsetting such fees against rental income stream splits but, 
most importantly, whether or not a unit owner participates, 
a developer is able, via the unit maintenance fees, to pass 
on common area and common amenity costs (and often the 
associated cost of  the brand, if  any).

Case Study

As discussed above, it is assumed, in most markets, that the 
typical condo-hotel unit purchasers are consumers looking 
for vacation homes in one or more locations who opt out of  
buying a conventional residential condominium because they 
don’t anticipate making sufficient use of  the unit for it to make 
economic sense and/or make it worth the trouble and effort 
of  owning and maintaining a second home. The attractiveness 
of  a condo-hotel unit subject to a rental program – providing 
condo-hotel unit owners with income to partially or totally 
offset the cost of  their purchase – is obvious to our profiled 
purchaser. However, despite this seemingly obvious reason to 
participate, developers nevertheless often struggle to convince 
enough unit owners to participate, where potential owners 
include a large percentage of  non-archetypal purchasers. In 
addition, a ski resort owner would for example, need to ensure 
there is a significant amount of  hotel inventory available during 
the winter months, while a beach resort owner would need to 
ensure there is a significant amount of  hotel inventory during 
its “high season.”  But why would a condo-hotel unit owner 
at a ski resort give away his Christmas-to-New-Years week? 
The following example of  a tiered program highlights ways 
in which developers can attempt to manipulate participation 
levels by not only providing incentives that are, as a baseline, 
inherent to all rental programs, but by attempting to influence 
use patterns that would ensure the economic viability of  a 
project limited by seasonality. 

In this example, we examine a 2-tiered program:

Term	of		
Commitment	

60	months

�6	months

	

Total	Max		Per-
mitted	Usage	
(per	calendar	yr)

��	days

�9	days

	

Owner’s	Portion	
of	Rental	Income	

60%

�0%

Limitations	on	
Usage	During	Peak	
Periods

7	days,	in	aggregate,	
for	designated	Peak	
Periods.	The	same	
period	cannot	be	used	
more	than	once	in	any	
�	calendar	years.

7	days,	in	aggregate,	
for	designated	Peak	
Periods.	The	same	
period	cannot	be	used	
more	than	once	in	any	
�	calendar	years.	

Limitations	on		
Usage	during		
Blackout	Periods

No	occupancy		
permitted.

Owner	may	occupy	
unit,	subject	to	advance	
notice	requirements.
	

Gold		
Program

Silver		
Program

	

The above example, of course, does not exemplify the perfect mix of incentives and use controls for any project. A developer may find 
that in its given market, purchasers are more concerned with the rental split than the use periods and that a prospective purchaser 
would “give up” more days in exchange for more economic participation. Or, a developer may determine for itself that longer commit-
ments to the program (i.e. longer rental program agreement terms) would optimize the long-term financial performance of the project, 
even at the cost of allowing unit owners longer use periods during each year. 
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Conclusion

This article has outlined simply a few suggestions of  how to 
persuade units owners to participate in their rental program. 
Each condo-hotel project is unique and each respective devel-
oper must structure a rental program that makes economic 
sense based on the nuances of  the given market and the pro-
spective purchasers its marketing agents have profiled for such 
project, all while realizing that there are a number of  funda-
mental ways in which a unit owners participation in a rental 
program and use of  his unit can be influenced while still calling 
the program “voluntary.” 

Going Clubbing? A Peek at Equity 
vs. Non-equity Clubs and Related 
Securities Issues
By Brice London

Have you been thinking about developing or joining a private 
membership club?  If  the answer is “yes,” there are a number 
of  factors that you may want to take into consideration prior 
to engaging in such venture. The following offers a brief  syn-
opsis of  some of  the core issues at the heart of  this exploding 
niche industry.

What is an equity club?  In an equity club, club members pur-
chase a perpetual membership interest and become equity own-
ers in a corporate entity that owns the club property (which, 
oftentimes, includes multiple properties). One of  the most 
common themes across equity clubs (and one that separates 
them quite distinctly from their counterpart, the non-equity 
clubs) is the potential investment return offered by the club. 
While such return is not guaranteed and can be received in a 
variety of  forms, it is viewed as an attractive element to many 
prospective club members. 

What is a non-equity club?  In a non-equity club, either the 
sponsors or the club, itself, owns the club property, while each 
club member simply acquires a membership interest (that typi-
cally has a term of  30 years or less) in the club. Such member-
ship interest provides the club member with the right to use 
and occupy the club property (including, but not limited to, the 
residences and amenities), all in connection with the guidelines 
set forth in the club’s membership documents. Unlike an equity 
club, a non-equity club is not viewed as an investment oppor-
tunity, as there is no potential for any appreciation or return 
on investment.

What are some of  the key differences between equity and non-equity 
clubs?:

•  Ownership: In an equity club, a club member receives an owner-
ship interest in the club (and an indirect ownership interest in the 

club properties); while in a non-equity club, a club member does not 
have an ownership interest in anything, only a right to use the club 
properties in accordance with the club’s membership documents. 

•  Consideration: In an equity club, the club membership inter-
est purchase price is considered income to the developer; while in a 
non-equity club, the club membership deposit is deemed a long-term 
liability for the club.

•  Refund: In an equity club, the club membership interest is pur-
chased by payment of  a non-refundable purchase price; while in a 
non-equity club, the club membership is acquired by making a fully-
refundable deposit, with the refund obligation on the part of  the club 
secured by a bond.

•  Control: In an equity club, the club is governed by an owners’ 
association, controlled by the members, following a period of  developer 
control during sell-out (although if  it is a multi-site club and the 
developer is continuously adding new sites, the club can be structured 
so that the developer maintains control for a significant length of  
time); while in a non-equity club, the club members have no control 
over the club (there is no owners’ association), as the developer oper-
ates and manages the club.

•  Re-Sale: In an equity club, re-sale of  club memberships may be 
controlled by the club and the developer can require that the member-
ship interest be sold through the club, with the selling owner usually 
receiving a percentage of  the re-sale price; while in a non-equity club, 
club memberships must be resigned to the club for a price that is a 
percentage of  the original deposit (usually 80%).

•  Termination: In an equity club, the developer does not have the 
right to terminate the club; while in a non-equity club, the club has 
the right to terminate the membership plan at any time.

When will a club membership interest be considered a security?  
Regardless of  whether or not a club is being structured as an equity club or 
a non-equity club, it is critical to analyze the relevant securities laws issues 
on both the state and federal level. The key issue is to determine if  such 
membership interest is, in fact, a security-- Section 2(a)(l) of  the Securities 
Act of  1933 (the “Securities Act”) defines “security” to include:

any note, stock, treasury stock, bond, debenture, evidence 
of  indebtedness, certificate of  interest or participation in 
any profit-sharing agreement, collateral-trust certificate, 
preorganization certificate or subscription, transferable 
share, investment contract, voting-trust certificate, certifi-
cate of  deposit for a security, fractional undivided interest 
in oil, gas, or other mineral rights, any put, call, straddle, 
option, or privilege on any security, certificate of  deposit, 
or group or index of  securities (including any interest 
therein or based on the value thereof), or any put, call, 
straddle, option, or privilege entered into on a national 
securities exchange relating to foreign currency, or, in 
general, any interest or instrument commonly known as a 
“security”, or any certificate of  interest or participation in, 
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temporary or interim certificate for, receipt for, guarantee 
of, or warrant or right to subscribed to or purchase, any of  
the foregoing.

A membership interest in an equity club, since it offers each 
club member a potential for return on his/her investment, will 
oftentimes (but not always) be deemed a security pursuant to 
Section 2(a)(1) of  the Securities Act. On the other hand, how-
ever, since a membership interest in a non-equity club does not 
have the aforementioned “investment opportunity” compo-
nent, such interest will likely not be deemed a security. Please 
note that these are broad generalizations and that all securities 
issues should be adequately assessed, whether a given club is 
structured in the form of  an equity or non-equity club. 

Do any exemptions exist? Even if  a club membership is 
deemed a security, it may be exempt from registration under 
Regulation D (specifically under Rules 504, 505 and 506) of  
the Securities Act. Due to the language in Rules 504 and 505, it 
is not particularly likely that a membership club will be exempt 
from registration under either of  these rules (though these 
rules must be taken into consideration and not overlooked). 
The exemption under Rule 506, however, may apply to some 
membership clubs, thus relieving the need to register under the 
Securities Act.

What does Rule 506 say? To fall under the Rule 506 exemp-
tion for private placements, the following two criteria must 
be met:

• “Limitation on number of  purchasers. There are no more than 
or the issuer reasonably believes that there are no more 
than 35 purchasers of  securities from the issuer in any 
offering under” this section.

• “Nature of  purchasers. Each purchaser who is not an accredited 
investor either alone or with his purchaser representative(s) 
has such knowledge and experience in financial and busi-
ness matters that he is capable of  evaluating the merits and 
risks of  the prospective investment, or the issuer reasonably 
believes immediately prior to making any sale that such pur-
chaser comes within this description.” 

What is an “accredited investor”? Under Rule 501, among 
other entities defined as an “accredited investor”, the following 
two types of  individuals are included:  (1) “Any natural person 
whose individual net worth, or joint net worth with that per-
son’s spouse, at the time of  his purchase exceeds $1,000,000” 
and  (2) “Any natural person who had an individual income in 
excess of  $200,000 in each of  the two most recent years or 
joint income with that person’s spouse in excess of  $300,000 in 
each of  those years and has a reasonable expectation of  reach-
ing the same income level in the current year”.

Although the above (as it pertains to the definition of  a secu-
rity and the corresponding exemptions) appears to be fairly 

clear, it is important to note that this area of  law is developing.  
As such, it is highly recommended that this issue be analyzed 
very carefully and that, in the event of  any uncertainty, the 
membership club either file a no action letter with the SEC or 
register such interests as securities. Harsh penalties (including, 
but not limited to, rescission and fines) can stem from not 
registering a security with the SEC and, thus, this issue should 
be heavily scrutinized.

What about the state securities laws issues? In addition to 
the registration requirements imposed at the federal level by 
the SEC, many states have their own securities law registration 
requirement. Each state has a different set of  requirements and 
each must be analyzed on an individual level.

What is the final analysis? In conclusion, whether you are 
seeking to develop or join a private membership club, such 
opportunity should be approached with a full understanding 
of  both the positives and negatives of  the type of  membership 
club being contemplated and the related securities issues. Each 
private membership club is unique—no two are the same—
and, therefore, you should be diligent in determining whether 
a given private membership club is the right fit for you. 

Hospitality RRReview-Conrad Hotel,  
Tokyo/Burj Al Arab
By Rick Kirkbride

As I sit here on the Narita Express train from Tokyo to 
Narita, I thought I would take the opportunity to tell you 
about the new Conrad hotel in Tokyo…in a word: Perfect 
Business Hotel. When I first started traveling to Tokyo ten 
years ago, I had to travel to the old Four Seasons nearly fif-
teen miles out of  town to stay in a fine hotel. All other hotels 
in Tokyo were built in the fifties and sixties, were owned by 
railroad companies, breweries and banks and stuck on their 
balance sheets as so-called “Trophy Assets” hidden from the 
scrutiny of  their lenders. Even the Four Seasons hotel at the 
time was not what you would expect; in fact, its business was 
largely driven by traditional Japanese weddings. But what a 
difference ten years can make…and particularly the last five 
years. Not only do we have the likes of  the newish Grand 
Hyatt and Park Hyatt and a more intimate Rosewood Seiyo 
Ginza and Four Seasons near the train station, but Tokyo 
also boasts the brand new Conrad and the Mandarin Oriental 
(with a Ritz-Carlton under construction). 

The Conrad soars 37 floors over Shiodome. I made my 
reservation through American Express Platinum (if  you 
don’t have one yet, get one!) and was upgraded to a suite 
overlooking a world class panoramic view over the stunning 
Hamarikyu Gardens, a former Royal residence, and the Tokyo 
Bay Skyline (without a suite upgrade, don’t stay in any room 
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that is not on this side of  the building!). The suite was one 
of  the finest I have ever seen, offering not one but two 37” 
plasma televisions, a bathroom that featured warm toilet seats 
(I’m getting one as soon as I get home!), and, my favorite: a 
cell-phone sized telephone that you could take anywhere in 
the hotel and receive phone calls (a feature that is quite handy 
since Crackberries still do not function in Japan). There are 
three vibrant and dramatic restaurants in the hotel including 
one by Gordon Ramsey. Although I would have loved to have 
eaten there, how can you pass up real sushi at a locals’ hang 
out…but I did manage to grab a quick dessert…a Lavender 
Crème Brulee that was not only delicate and delicious but also 
tasted just like I had always imagined lavender to taste (do you 
know how lavender tastes?). I could go on, but I’m at Narita 
Airport on my way to Shanghai to stay at the Four Seasons. 
Suffice it to say that I thought that the Conrad was one if  the 
finest business hotels I’ve ever stayed in and I highly recom-
mend it to any of  you (with the exception of  their in-room 
massage…which I learned is without oils and is only given if  
you wear pajamas or some such wear…I decided to wait till 
my next destination!).   

Ok, now I’m nearly home after stops in Shanghai, Mumbai 
and Dubai…the three cities of  the 21st Century!  Needless to 
say if  you haven’t been to all three, you must; and the three on 
the same trip is quite the juxtaposition. Although I will save 
Shanghai and the Four Seasons till another trip (as I travel there 
frequently and will have plenty of  opportunity to do so), lets 
spend a few minutes on the Taj Mahal in Mumbai. Like the 
Sofitel Metropole in Hanoi, it is a hotel built just before the 
turn of  the 19th century and, except for the new tower adja-
cent, is largely I imagined unchanged. Fortunately, the rooms 
have been (and, fortunately, the public areas seem not to have 
been) upgraded and are as charming as you would expect this 
nearly 125 year old colonial sitting on the boardwalk of  the 
Indian sea. By the way, out first lunch at the Indian restaurant 
was perhaps the best I’ve ever had and, when you look out 
your window over the pool, you could be anywhere in Europe. 
However, raise you gaze over the rooftop of  the Taj Mahal and 
you see the Mumbai of  today…which is extraordinarily third 
world: streets of  open storefronts, acres upon acres of  metal 
huts, three wheel taxis and mid-to high rise buildings that have 
never have been maintained since the day they were built. On 
the other hand, India is clearly on the rise as an IT superpower 
and my guess is that cities like Mumbai and New Dehli are 
the Shanghai and Beijing of  ten years ago…watch out world!  
To that end, one final thought for those of  us in the hotel 
business:  Las Vegas is a city with a population of  nearly one 
million, and has nearly 150,000 hotel rooms; India is a country 
with a population of  nearly a BILLION, and has fewer than 
100,000 hotel rooms…WOW.

Now, did I say juxtaposition?  Dubai!  The most modern new 
city of  the 21st century…and it starts with the most advanced 
major international airport in the world. And it doesn’t stop 
there; for those of  you who have not been, it is impossible to 
describe the development of  hotel, office buildings and condo-
miniums that is underway, but suffice it to say that more than 
25% of  the worlds cranes are currently operating in Dubai. 
Throw in the indoor ski resort (not to mention the upcoming 
Snow Dome that will house, among other things, an entire 
hotel and resort under its roof!) and the three Palms as well as 
the World (a collection of  islands that comprise every major 
land mass in the World…each of  which can be purchased for 
your own sole and exclusive estate!), it is fast becoming not 
only the Hong Kong…but also the Orlando…of  the Middle 
East. And at the center of  it all is the hotel/resort you have 
all seen a picture of:  Burj Al Arab…the tallest hotel in the 
world that looks like a sail boat floating in crystal blue waters 
off  the coast. At $1,500 per night, not many of  us will get 
the chance to experience it. But being in the hotel business, 
it just seems like something you have to do once…and that 
is exactly what I did…but only once and for only one night!  
But the experience was worth it and starts with two gates that 
you must get by in order to cross the bridge to the door steps 
of  the most luxurious hotel in the world (the public is not 
allowed on the grounds of  or in the hotel unless you have a 
dinner reservation). The lobby (which cascades up a 100 foot 
waterfall with an atrium that extends all the way to the peak 
of  the hotel!) and the mezzanine level are fit for royalty, with 
brightly colored tiles and gold leaf  that you couldn’t live in but 
are not replicated in any hotel I have visited in the world. Once 
you enter the elevator, you no longer need your room key or 
your limbs for that matter (just your money) as a concierge 
on each and every floor opens your door to your two story 
suite and a butler sees to your every whim. The suites are in 
fact big enough to live in (if  your were a very rich bachelor 
or bachelorette), and although furnished and finished with an 
interior of  what I would expect Elton John to have designed 
(think Versace with his Red Piano right in the middle of  the 
living room), they were appointed with every amenity imagina-
ble (except HD TV…I guess their Brand Standards have not 
forced ownership to replace their now 7 year old plasmas!), 
including a full compliment of  full sized bottles of  toiletrees 
(about $150 of  which were free for the taking…well, per-
haps not free at that ADR!). Dubai must be experienced and, 
hopefully, as it welcomes the world’s tourists, it will provide 
an opportunity for all of  us to vacation, shop and, yes, break 
bread together. But before you rush to the UAE, however, you 
might wait for the first Palm to open (which is expected this 
November) where you will witness a technological, design and 
development feat like no other in the world.      
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