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Age discrimination will be outlawed in the UK from 1 October 
2006. The UK Employment Equality (Age) Regulations 2006 
(“Age Regulations”) implement the age-related provisions 
in Council Directive 2000/78/EC, the European Directive 
establishing a general framework for equal treatment in 
employment and occupation. 

• The Age Regulations prohibit direct discrimination, 
indirect discrimination and victimisation on grounds of 
age. Victimisation occurs where an employee is subjected 
to less favourable treatment because he/she has asserted 
rights under the Age Regulations, or assisted another 
person to do so.

• Employers may be able to justify direct and indirect 
discrimination where the discriminatory act or omission is 
a “proportionate means of achieving a legitimate aim”. 

• “Harassment” is defined under the Age Regulations as 
“unwanted conduct [on grounds of age] which has the 
purpose or effect of violating [an employee’s] dignity 
or creating an intimidating, degrading, humiliating or 
offensive environment…”.

The Age Regulations will impact on several different 
employment practices. This Client Alert focuses on the issue of 
compulsory retirement, which was vigorously debated while the 
legislation was in its draft stages. Some observers, such as the 
UK charity “Age Concern”, consider compulsory retirement 
fundamentally inconsistent with the aims of age discrimina-
tion laws. Nevertheless, the Government has decided to retain 
the right of employers to retire employees - although a few 
important changes have been made to the rules:

• Employers will need to justify a normal retirement 
age (“NRA”) of below 65 as a proportionate means of  
achieving a legitimate aim; otherwise, the retirement will 
constitute age discrimination.

• Employers must follow a “duty to consider” procedure 
before retiring an employee, as explained below.

• The upper age limit on unfair dismissal claims – currently 
set at the employer’s NRA, or 65 if there is no NRA – will 
be removed.

• A retirement may be an unfair dismissal (see below).

1. Retirement as Age Discrimination

Terminating employment because of age usually would be 
unlawful discrimination, but the Age Regulations permit an 
employer mandatorily to retire an employee who has reached 
or passed the NRA if the NRA is at least 65.

In all other cases, an employer must be able objectively to 
justify the retirement, or it will constitute unlawful 
discrimination. Although it will be possible to justify below 65 
NRAs, it is not yet clear what justifications will be acceptable.

The employer must, however, follow the “duty to consider” 
procedure. Otherwise, a tribunal may conclude that there was 
not a genuine retirement - and the employer will be vulnerable 
to claims of unfair dismissal and age discrimination. The 
purpose of the “duty to consider” procedure is to give the 
employee advance notice of mandatory retirement and a right 
to be heard if he or she wishes to continue working, but it does 
not give employees a right to continue to work.

2. ‘Duty to Consider’ Procedure

The procedure is comprised of four stages: 

Stage 1: Notification

Between 6 and 12 months before the expected retirement date, 
the employer must write to the employee informing him/her 
of the intended date of retirement (“Intended Date”) and the 
right to request to work beyond retirement. 

An employer who violates this requirement may be assessed 
a penalty of up to 8 weeks’ pay (subject to the statutory 
cap - currently £290 per week), but mandatory retirement on 
the Intended Date need not be delayed, nor will it be deemed 
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unfair unless the employer fails to provide this notice at least 2 
weeks before the Intended Date.

Stage 2: Request to remain

Between 3 and 6 months before the Intended Date, the 
employee can request to work beyond retirement.

The employee’s request must be in writing and must state 
that it is made under paragraph 5 of Schedule 6 of the Age 
Regulations. It must propose that employment continue either 
indefinitely, or until a stated date. Where the employer’s notice 
of retirement has not been given, the employee can make a 
request to remain at any time during the 6 months immediately 
before the Intended Date.

Stage 3: Consideration of request

The employer must either approve the employee’s request to 
remain or meet with the employee within a reasonable period 
of time after receiving the request to discuss the matter. 

The employee has the right to be accompanied by a fellow 
worker. The employer must notify the employee of its 
decision within a reasonable time after the meeting. If the 
employer refuses the request, the employer must confirm in 
writing the date upon which the retirement will take place and 
inform the employee of the appeal procedure. The employer 
does not have to give its reasons for rejecting the request.

If an employer turns down an individual’s request to remain, 
the employer may not terminate the employee’s employment 
fairly until the required meeting has been held and the 
employee has exhausted appeal rights.

Stage 4: Appeal

An employee can appeal against the employer’s decision within 
a reasonable time after receiving the decision. The employee’s 
notice of appeal must be in writing and list the grounds of 
appeal. Since no reasons for refusing the intial request have 
to be provided by the employer, it is likely that appeals will 
simply reiterate the original request in most cases. The 
employer’s decision on the appeal is final and, again, there is 
no obligation on the employer to provide reasons if the 
decision is to uphold the initial refusal.

3. Retirement and Unfair Dismissal

The Employment Rights Act 1996 (“ERA”) gives employees 
the right to complain of unfair dismissal. The ERA will be 
amended from 1 October 2006 to include retirement as a sixth 
potentially fair reason for dismissal. 

The law applying to retirement will, however, differ from the 
usual unfair dismissal rules in two important respects. First, 

the ERA will contain a detailed set of provisions for determin-
ing whether the reason (or the main reason) for a dismissal is 
‘retirement’. Second, if that is the reason, whether the employer 
acted reasonably will not be relevant, nor will the usual 
statutory 3-step disciplinary and dismissal procedure apply. 
Instead, the dismissal will be deemed to be automatically fair 
if the employer has followed the ‘duty to consider’ procedure. 

If the duty to consider procedure is not followed, the dismissal 
will be automatically unfair. 

The maximum compensation for unfair dismissal is currently 
£67,100. 

When Will a Dismissal Be For Retirement?

A dismissal will be deemed to be by reason of retirement if the 
employer has complied with of the ‘duty to consider proce-
dure’, the employment ends on the Intended Date and either 
the employee is 65 or over, or, if the employer has an NRA, 
the employee has reached (or passed) the NRA. If the NRA is 
below 65, it must be objectively justified.

A dismissal will be deemed not to be by reason of retirement in 
the following circumstances:

• the employer has an NRA but the dismissal occurs before 
the employee has reached it; or

• the dismissal occurs before the employee’s 65th birthday 
and either the employer does not have an NRA, or the 
employer has an NRA of below 65 that it cannot 
objectively justify; or 

• the dismissal occurs before the Intended Date.

To avoid claims of unfairness, the employer will need to prove 
grounds other than retirement justifying dismissal, such as 
misconduct or redundancy.

If the dismissal does not fall into either of the above categories 
then the tribunal will determine the reason for the dismissal 
if the employee challenges it. For example, if the employer 
has complied with its obligations under the duty to consider 
procedure but the dismissal takes effect after the Intended Date, 
the employer may need to establish a fair reason for dismissal 
at a tribunal.

The attached flow chart summarises the above points.

CONCLUSION

UK employers need to take appropriate steps to ensure they 
are age equality compliant. Incorporating the retirement 
procedures described above into relevant termination 
procedures will be one important piece in the jigsaw. 
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However, numerous other steps should be considered, 
including the review of other employment procedures (e.g., 
recruitment, training and promotion procedures) and policies 
relating to benefits. Many of our European clients are also 
introducing awareness-raising programmes, as a preventative 
measure to combat ageist assumptions and to limit the 
potential for harassment in the workplace. 

For more details contact:

Christopher Walter 44-20-7710-2031 
christopherwalter@paulhastings.com

Chris Bracebridge 44-20-7710-2051 
chrisbracebridge@paulhastings.com
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NOTES:
1 “Operative date” = actual date of termination (either at expiry of notice or otherwise)
2 “Intended date” = date notified to the employee as the retirement date
3  Unless later stages of the “duty to consider” procedure are breached


