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When legal profession experts and analysts list 
today’s hot practice areas, they invariably flag in-
tellectual property, complex litigation, real estate, 
and employment law as the areas that are sizzling 
with activity. 

But as we head into the second half  of 2006, 
attorneys in another area of law say that they 
haven’t exactly been sitting on their hands. After 

experiencing a few years of relative calm in the 
early part of the decade, antitrust lawyers have 
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seen their schedules tighten and their practice 
groups grow. 

Several recent factors have been fueling the 
uptick in antitrust work, chief  among them is an 
increase in international cartel conspiracy cases 
involving price-fixing. “The cartel cases have 
exploded over the past few years due mostly to 
more aggressive enforcement by the Department 
of Justice,” says Carlton Varner, a partner in 
the 25-attorney antitrust group of Los Angeles-
based Sheppard, Mullin, Richter & Hampton, 
who also edits the firm’s antitrust blog, www.an-
titrustlawblog.com, which has helped attract new 
clients and been a big hit with existing ones. 

Now, the notion that the DOJ is increasing its 
enforcement efforts may come as a surprise to 
some who think that under the George W. Bush 
administration, as with most Republican admin-
istrations, antitrust investigations would wane, 

given the business-friendly environment the that 
GOP tends to foster. 

That may be true for corporate activity within 
the United States, after all the Antitrust Division 
within the DOJ recently allowed the merger be-
tween the nation’s two appliance-manufacturing 
giants, Whirlpool and Maytag, a consolidation 
that many think would never have gone through 
10 years ago. 

“The Bush administration is not quite as rigor-
ous in its application of the antitrust laws [do-
mestically],” says Andrew Klevorn, partner with 
28-attorney, Chicago-based Eimer Stahl Klevorn 
& Solberg. “Corporate America’s response to that 
is: ‘Well, if  you’re not going to be as rigorous, then 
we’ll push the envelope.’ As a result, US compa-
nies are continually trying to find out ways to do 
more within the confines of the antitrust laws.”

But the same is not true in the international 
arena, in matters that the DOJ can find a way 
to gain jurisdiction. Cartels in such industries as 
vitamins and DRAM (dynamic, random-access 
memory) computer chips have become targets of 
DOJ investigators. 

“They’re investigating worldwide conspira-
cies that have an impact on the United States,” 
Varner says. “There are a lot of issues about 
what they do and don’t have jurisdiction for. 
But if  there is a conspiracy that is hatched in a 
foreign country and it involves affecting impor-
tation of goods into the United States, then they 
will likely have jurisdiction.”

In fact, the Antitrust Division over the past 
few years has imposed hundreds of millions of 
dollars in fines on foreign companies for viola-
tion of antitrust laws in the United States. The 
investigations are often prompted by US com-
panies that increasingly take advantage of the 
DOJ’s amnesty program and, essentially, blow 
the whistle on the price-fixing practices within 
international markets. 

“About 13 years ago the Department of Justice 
amended its amnesty program and provided that 
even if  the government is already aware of price 
fixing and has begun and investigation,” explains 
William Baer, head of the antitrust department at 
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From the Editors

Taylor’s Perspective . . .

An Innovative Canadian Firm Makes  
Gutsy Decision and Goes video-Pod

To say that we’ve come a long way since the1977 
Bates decision would be a gross understatement. 
That decision, of course, is the famous (some old-
schoolers might still say infamous) Bates v. State 
Bar of Arizona, in which the Supreme Court 
determined that lawyer advertising is commercial 
speech that generally cannot be prohibited unless 
it is false, deceptive, or misleading.

Although it took law firm leaders awhile to 
fully grasp how this would change their profes-
sion, and then even longer to embrace the notion 
of marketing their practices, eventually the idea 
took hold. Today, law firm marketing is a mul-
timillion dollar endeavor, peopled by some of 
the most creative advertising professionals this 
side of Madison Avenue. (Actually, some firms 
have hired chief  marketing officers and staff  who 
gained their experience working for Madison 
Avenue advertising giants.) 

Now it seems that, every time we blink, some 
cutting-edge law firm has come up with another 
marketing innovation. The latest may be the use 
of podcasting from firm Web sites in which site 
visitors learn about the partnership’s virtues 
straight from the horses’ mouths, the horses 
being the attorneys. 

While several attorneys, many of them solo 
practitioners or those from small firms, have 
ventured into the realm of audio podcasting in 
the last year or two, few, if  any, have tried video 
podcasting. That is until this spring.

In May, the Toronto-based Torys firm launched 
a series of  videocasts available from Apple 
Computer Inc.’s iTunes music store as well as the 
www.torys.com Web site. It’s believed that Torys 
is the first partnership to do this. In the podcasts, 

attorneys from the firm discuss some aspect of 
mergers and acquisitions law. 

Now, wait a minute. Don’t judge too quickly. If  
your initial reaction is, “Finally, a fool-proof cure 
for insomnia,” you’re not alone. After all, the 
prospect of putting a lawyer in front of a cam-
era to carry forth, and possibly froth, on M&A 
matters doesn’t sound like it would generate big 
box-office appeal.

Believe it or not, the idea works, and we think 
more firms will try this new technology, and if  
done well as Torys has done it, they’ll find that 
podcasting is an effective way to market their 
practices. For those early adaptors, they’ll also 
discover that it’s a differentiation tool. 

“I think that there’s so much competition for 
business that marketing for law firms becomes 
an exercise in distinguishing themselves in some 
way,” says Robert Ambrogi, a lawyer, media 
consultant, and author of the Web site www.le-
galline.com, who also records and disseminates 
audio podcasts. “Podcasts provide an opportu-
nity for law firms to distinguish themselves, to 
show off their knowledge of a particular area 
of law. Of course you can do that with the writ-
ten word as well but this gives a little personal-
ity to it.”

Today, law firm marketing is 
a multimillion dollar endeavor, 
peopled by some of the most 

creative advertising professionals 
this side of Madison Avenue.
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Welcome Alternative to  
Attorney Bios 

Although Ambrogi acknowledges the problems 
podcasts could pose for lawyers, for example, 
poor technical production could prove counter-
productive, he’s clearly an advocate for the tech-
nology. In fact, last December he pronounced 
that “podcast” is the “word of the year.” While 
it may not have quite been the word for the year 
2005 in the law marketing arena, we’re betting it 
will be by the end of 2006. 

For one thing, it allows a shopper of legal ser-
vices a way around the typical Web site “About 
Us” or “Attorneys’ Bios” pages. “If  you put your-
self  in the shoes of someone looking to hire a law 
firm and you start reading law firm bios, they all 
start to look alike,” Ambrogi says. “Podcasting is 
a way for a lawyer to say, ‘This is what I sound 
like. I can speak coherently. I know something 
about the area of law that I’m practicing.’”

Certainly, that was the thinking behind Torys’ 
decision to go video-pod. “When I talked to cli-
ents, they indicated that there is a lot of noise out 
there in the market,” says Stuart Wood, the firm’s 
director of strategy and business development, 
who came up with the podcasting idea. “They 
get so many memos and bulletins. So I thought 
of podcasting as a new way they could hear from 
our lawyers on topics that they thought are top 
of the line. They could see the lawyers sharing 
their insight.”

The idea seems to have generated the desired 
attention. Since its launch, the series has gotten 
more than 3,500 hits. The lawyers come across 
as credible, engaging, and genuine, and clients 
have responded favorably. In July, the firm began 
airing, so to speak, another podcast series on life 
sciences law. 

Naturally, the firm also hoped that the pod-
casts would show the world that it’s not afraid 
to experiment with technology. “We wanted to 
enhance our reputation as a tech-advanced law 
firm,” Wood says. “We wanted to get attention in 
a tough market.”

The decision to launch did take courage, and 
it took careful selectivity. You don’t want John 
“Monotone” Smith prattling on to clients or, 
more importantly, potential clients. And even a 
well-spoken, photogenic person can go stiff  the 
minute a camera’s turned on. “You can’t put 
people out there and have viewers watch them 
and say, ‘I certainly wouldn’t hire that guy,” 
Wood says. 

One of the keys, Wood adds, is to keep the 
videocasts short. Each one lasts three to four 
minutes because, as he says, “people don’t want 
to feel like they’re investing a half-hour of their 
life on this.” 

Second, you shouldn’t have the attorneys 
scripted. They can have an outline of what 
they’re going to say, but they shouldn’t memo-
rize lines. “We wanted to get across that if  you 
were talking to one of the attorneys, you’d 
hear exactly what she talks like,” Wood says. 
“If  it comes across as wooden and scripted, it 
wouldn’t work.”

Third, if  you venture into the video podcast-
ing medium, it pays to bring in video production 
professionals. If  your marketing budget isn’t big 
enough and you can’t afford to hire pros, don’t 
do it. 

Torys’ creative and gutsy move deserves kudos, 
as the firm apparently succeeded in finding a 
new and exciting way to connect effectively and, 
to some extent intimately, with the legal-buying 
public, and that’s important. 

As Chicago-area-based law firm consultant 
Larry Bodine, who also makes and distributes 
audio podcasts, puts it: “You can humanize 
a law firm by putting a face and a voice to it. 
Ordinarily, law firms are pretty scary places, and 
podcasting is a way to overcome that.”

Let’s hope that other law firms aren’t scared 
away from this technology and that Torys’ trail-
blazing expedition removed much of the fear and 
opened the door to others. n

—Steven T. Taylor
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Avoiding a Terrible Cost . . .

What Partners Can Learn From Associates  
About retaining Top Quality Associates

In a recent article in the Charlotte Business Journal, 
Paula Patton, president of the NALP Foundation 
for Law Career Research and Education, said that 
a national survey on associate attrition conducted 
by her organization in 2005 revealed that, among 
entry-level associates, 40 percent left within three 
years and 62 percent left within four years. 

Today, partners in the more enlightened law 
firms of all sizes and specialties have come to 
the realization that it is one thing to attract high-
quality associates, but it is an even more difficult 
challenge to retain them. 

Many firms have attempted to meet this reten-
tion challenge by increasing associate salaries to 
meet competitive market rates; offering incentive 
compensation for extraordinary performance; 
providing flexible scheduling; encouraging as-
sociates to participate in pro bono programs; 
providing meals and transportation services in 
the evening; providing service personnel to take 
care of the associates’ basic needs; reducing the 
waiting time for insurance coverage; and offering 
tuition reimbursement and childcare services. 

From an organizational perspective, many law 
firms have also enhanced personal communica-
tions with associates about their career advance-
ment, training, and professional development; 
assigned associates to partners who serve as 
mentors; and provided frequent feedback about 
associates’ work. However, for all the well-meant 
energies invested in these retention programs, 
associates are still job-hopping from one firm to 
another with firm loyalty being a secondary con-
sideration, if  that. 

What is a firm to do when, even after imple-
menting some or all of the above retention pro-
grams, many of its top quality and experienced 
associates continue to leave? 

Five Crucial Questions

One approach that the author implemented 
with success during a recent engagement with a 

midsize law firm experiencing low morale and an 
attrition problem among its associate population 
called for personal and confidential meetings with 
all of the associates. These meetings were con-
ducted in small clusters to elicit their perceptions 
about what life is like for associates at the firm.

Following these meetings, the author met with 
the Management Committee to report on our 
findings. We prepared recommendations for an 
improved career development program for the 
firm’s associates and facilitated an all-attorney 
meeting with the partners and associates to re-
view the findings, present recommendations, and 
encourage associates to ask partners questions 
about the career development program that we 
had developed. Following are examples of the 
discussion questions the author used to establish 
an initial dialogue with the associates.

1. To what extent do the associates perceive 
(the firm’s) stated values about “open com-
munications, and concern for quality of life 
and professional development” as an accu-
rate representation about how associates are 
treated professionally and personally?

2. Do associates believe that their opportunities 
for advancement—professionally, personally, 
and financially—are better than, less than, 
or about the same as opportunities available 
to their peers for performing similar kinds of 
work at other law firms and corporations? 

3. Do associates believe their total compensa-
tion (cash and benefits) is better than, less 
than, or about the same as the average total 

Partners in the more enlightened 
law firms of all sizes and  

specialties have come to the  
realization that it is one thing to 
attract high-quality associates, 
but it is an even more difficult 

challenge to retain them.
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compensation paid to their peers for per-
forming similar kinds of work and for the 
demands on their time by other law firms 
and corporations? 

4. Do associates believe that the partners’ de-
mands for associates’ billable time and ex-
pectations of total work time are reasonable 
when compared to other law practices per-
forming similar kinds of work in private 
firms and corporations?

5. Do associates perceive the current methods 
followed by some partners for assigning work 
as being conducive to providing them (the 
associates) “stable, diverse, and challenging 
workloads?” 

The responses to these and other questions 

enabled us to better understand the reasons for 
their perceptions about the firm and the partners’ 
collective attitude toward associates. It is impor-
tant to note that these meetings with associates 
did not deteriorate into “bitch” sessions about 
the firm, as some partners feared.

Rather, the associates took these meetings seri-
ously and gladly offered constructive suggestions 
about what they thought the partners needed to 
do to establish a better rapport and improve the 
working and interpersonal relationships among 
the attorneys. A few associates were impressed 
that the firm had retained a management consul-
tant to address these issues. 

Key Perceptions

Below is a brief  composite of the associates’ 
perceptions about the firm and its partners. 
Associates felt that:

• Partners were excellent lawyers and basically 
“good people,” except for the fact that they 
did not know how to supervise and develop 
associates.

• Partners had their clients’ best interest at 
heart.

• If  they had to retain outside counsel, they 
would willingly recommend members of the 
firm.

• They would like to become partners in the 
firm, if  only the current partners could “get 
their acts together.”

• Partners were not nearly as interested in the 
professional development of the associates as 
they claimed to be.

• During pre-employment interviews, partners 
misrepresented the type of training that the 
associates would receive. 

• They were not an integral part of the team 
serving the firm’s clients, that is, they were 
told only what they had to know to complete 
the assigned work, rather than being told the 
rationale for the assignment and the broader 
scope of the client project. 

• They were among the last to know what the 
firm’s plans were. For example, a few partners 
informed those associates with whom they 
worked closely that the firm was planning 
to open an office in another city. Mid-level 
associates likewise learned about mundane 
upcoming occurrences by chance rather than 
from the partners. One common complaint 
echoing these concerns was that the secretar-
ies knew more about what was happening at 
the firm than they did.

• They were not making a contribution toward 
satisfying the client’s objectives.

• The work at the firm did not provide them 
with appropriate intellectual and personal 
challenges.

• The more experienced associates were not 
given sufficient independence and responsi-
bility for their work and were instead micro-
managed by partners.

• Partners failed to provide open and honest 
communications and constructive feedback 
about the associates’ work.

• They were not given adequate opportunities 
to develop and use their skills and talents in 
areas in which they excelled.

• The partners talked about opportunities for 
partnership, but were unwilling to discuss 
the criteria for making partner or the length 
of the partnership track that was likely ap-
plicable to senior associates. 

The meetings with associates 
revealed that, although  
there were indeed many  
problems that had to be  
solved, there was more  

common ground shared by  
the associates and partners  

than had been apparent before.
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Solutions Based on Insight

The associates’ responses to our questions 
provided critical insight to guide new strategies 
and tactics for addressing what had previously 
been an amorphous discontent among the 
ranks. Interestingly enough, the meetings with 
associates revealed that, although there were 
indeed many problems that had to be solved, 
there was more common ground shared by the 
associates and partners than had been appar-
ent before. 

During the subsequent meeting with members 
of the firm’s Management Committee, it was rec-
ommended that the partners had to make the as-
sociates’ professional and personal development 
a high priority and that the lines of communica-
tion between the partners and associates had to 
be improved. Partners were advised to reassess 
the firm’s associate career development program 
and decide which programs were working, which 
ones needed to be tweaked, and which ones re-
quired major surgery. 

Objective and subjective criteria had to be 
determined to evaluate associates’ professional 
performance and personal characteristics so 
that the partners could offer constructive rec-
ommendations on their performance and career 
development. Also, it was suggested that the 
firm employ a professional human resources 
person who would be able to assist the law-
yer-managers, as well as a newly constituted 
Associates Career Development Committee, in 
developing and implementing programs to en-
hance interpersonal relationships among part-
ners and associates. 

We recommended that the partners designate 
one partner to head a committee of partners to 
develop a coherent approach for the professional 
and personal development of the associates. We 
also assisted the Associates Career Development 
Committee in developing strategies to address 

the associates’ concerns, including enhancing the 
quality and frequency of communications.

The firm’s new career development program 
for associates was finally presented at the all-at-
torney retreat. Associates were encouraged to 
ask questions about the program and partners 
responded directly and candidly. 

The firm’s Career Development Program was 
implemented one year ago. During a recent fol-
low-up meeting with the Career Development 
Committee, we were pleased to learn that vir-
tually all of the recommended initiatives were 
implemented, at least to some extent, and that 
the morale of the associates had indeed improved 
and associate turnover declined. 

Obviously, competition between law firms to 
recruit and retain top quality associates will in-
tensify. Developing an ongoing and systematic 
dialogue among associates and partners during 
retreats and other meetings will enable these 
attorneys to better understand their respective 
professional and personal objectives.

In turn, that understanding will improve the 
professional, interpersonal, and working rela-
tionships between associates and partners, and 
it will enhance the ability of firms to recruit and 
retain top-quality attorneys. n

—Joel A Rose

Joel A. Rose is a Certified Management Con-
sultant and President of Joel A. Rose & Associ-
ates, Inc., management consultants to law offices 
based in Cherry Hill, NJ. Mr. Rose has 39 years 
of experience consulting with law firms about 
law firm management and organization, strategic 
and financial planning, lawyer compensation, the 
feasibility of mergers and acquisitions, planning 
and facilitating retreats, and marketing of legal 
services. He may be reached at jrose6�8��@aol.
com or (856) 427-0050.
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End in Mind . . .

Stop Planning and Start 
Closing

The “M”-word (marketing) is now part of law 
firm culture, albeit usually still spoken by attorneys 
in hushed tones. The “BD” or “BizDev” concept is 
creeping slowly into the vocabulary as well. 

BD is often seen as an answer to the deficien-
cies inherent in the 1990s style of profession-
al services marketing that is currently popular 
among law firms. The diagnosis: As good as that 
support is, we are not generating specific engage-
ments from the extensive marketing efforts.

Because “business development” means all 
things to all people, the concept has created a lot 
of confusion as firms look to expand their cli-
ent bases, grow per-client revenue, cross-market 
more practice areas, and take a larger piece of 
a pie that many in-house legal departments are 
trying to shrink.

A recent Legal Marketing Association survey 
shows that 55 percent of respondent firms have 
a firm-wide marketing plan and 87 percent have 
a marketing budget. Both of these components 
represent some type of strategic marketing plan, 
even if  it is only updated annually through the 
budget process. 

However, with the pressures on our market-
ing professionals to produce collateral materi-
als, update Web sites, plan and staff  seminars 
and conferences, provide public relations to and 
with the media, etc., all too often “The Plan” 
(spoken with great reverence) sits on a shelf  or 
is shown annually at a partners’ retreat or prac-
tice group meeting.

If  an enlightened leadership wants to update 
the M plan, or (perish the thought) develop a real 
bizdev strategy, the details required and length of 
time it takes to refurbish the document or create a 
new one tend to cost lots of staff  and partner dol-
lars. Yet it still sits on a shelf. Stratagems abound 
but few provide visible, measurable results.

End in Mind

Before tackling a business development ap-
proach relevant in a typical law firm context, let’s 
clarify the differences between marketing and 
business development.

Marketing supports the possible. Business de-
velopment targets, pursues, and closes client tar-
gets. A traditional law firm marketing department 
is designed to assist in keeping its firm’s image 
and reputation in the corporate eye, provide sup-
port for outreach and RFP responses, conduct 
intelligence-gathering, create media profiles, etc. 

The really good firms are fortunate to have 
some of their staff  with longer-range marketeer 
capabilities; that is, taking a view of the desired 
end result, landing new work, and incorporating 
these goals in their support.

The newly emerging interest in bizdev, if  prop-
erly implemented and managed, should focus 
on and take advantage of client targets that are 
already on the minds and on the lists (written 
or otherwise) of the firm’s professionals and 
partners. Financial and management consulting 
firms remain salutary models for law firms, as 
historically they have been much more focused 
on specific deliverables and closings. They take to 
heart the axiom, “Always keep the end in mind.” 

Pandemic Issues

Let’s examine a few familiar problems and sug-
gest the fundamental related solutions that lead 
to measurable results in business development.

1. Problem: Our firm has no pipeline!

response: Manage your speakers, greeters, au-
thors, communicators, trainers, marketers, etc. 

result: Properly assigned, with concretely de-
fined roles, the firm’s staff  will become a kind 

Financial and management 
consulting firms remain 

salutary models for law firms, 
as historically they have been 
much more focused on specific 

deliverables and closings.
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of conveyor belt, with all their designated tasks 
funneling toward the actual sales moment. The 
pipeline thereby remains engineered to support 
the one final moment—the closing—that justifies 
its existence in the first place. 

2. Problem: I just lost my largest client!

response: Setbacks should catalyze action, not 
cause paralysis. The firm should monitor and 
evaluate all such occasions where clients fall by 
the wayside to ensure that the lawyers responsible 
jump back into the BD fray with a new three-
month action plan.

result: A crisis should spell opportunity. Losses 
should pump the collective adrenaline. If  that kind 
of response becomes ingrained in the firm’s culture, 
odds are that the bottom line will actually improve 
at a reasonable point in time after every loss. 

3. Problem: Our office has terrific attorneys 
but our revenue is flat.

response: Organize and attack. Indoctrinate 
the lawyers in a basic BD truism: Clients and 
prospects don’t care about how great the attor-
neys are. They assume that to be the case. They 
care about what those great attorneys can do 
for them.

result: The effect of such an enhanced cli-
ent service mentality will not only unearth new 
prospects but also develop new business from 
existing clients. 

4. Problem: We missed the major new litigation!

response: Don’t dwell on any one matter or 
even on any whole genus of legal business. Look 
to the pipeline to deliver a stream of alternative 
possibilities, some of which may not yet be on 
your radar screen.

result: You’ll need to start making decisions 
about which kind of business to go after and 
which to let some other law firm go after. That’s 
a wonderful problem to have!

5. Problem: Our practice group has no business 
development budget.

response: Of course it does. You’re already 
spending money on business development at one 

or more ends of the spectrum. You simply need 
to collect that data and find out what you’re al-
ready spending. That’s your budget.

result: Getting a hold on your current actual 
spending will allow you to focus resources where 
they will clearly do the most good.

6. Problem: What do we do with our up-and-
comers?

response: A true pipeline includes ideas for 
deploying junior partners and associates. Take 
them to sales meetings. Encourage them to get 
their names out there via articles and speeches. 
With younger lawyers, the key is to encourage 
business development without undue pressure. 
Whatever they bring in is gravy, and you’re mak-
ing a great investment in the future as well.

result: Some firms are creating a true sales 
culture, from top to bottom. You can too.

7. Problem: Our firm is heading toward the 
1,000-lawyer mark, yet it needs a complete mar-
keting overhaul.

response: The bigger you are, the more you 
need to focus. Begin with a few promising prac-
tice groups and use their successes as a model.

result: Practice groups in London will begin 
envying practice groups in New York, or vice 
versa. It’s a dynamic that requires some political 
sensitivity on the part of management, but it’s 
another great problem to have. 

None of the new emphasis on sales and busi-
ness development should minimize the ongoing 
commitment of resources to marketing. Law 
firms need their marketing departments to keep 
the media informed, encourage the relationship-
building process, build the brand, keep their 
research methods current, conduct client service 
surveys, create new ads, sponsor events and con-
ferences, and all the rest of it. 

A crisis should spell opportunity. 
Losses should pump  

the collective adrenaline.
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Best Practices

But measurable success, the fruits of sales and 
business development, requires its own separate 
set of best practices, including:

• Designate partner-leaders for each client tar-
get that the lawyers have been keeping in the 
back of their minds.

• Establish and manage timelines for each step 
toward the final closing.

• Provide success reports to firm management.
• Provide greater strategy debates before in-

vesting in responses to RFPs or in making 
new initial contacts.

• Constantly review the failed business devel-
opment efforts in formal post mortem meet-
ings. Codify the steps that led to successful 
new business acquisition.

• Populate the business development program 
with targeting and pursuit efforts by specific 
practice groups, sub-groups, offices, individ-
uals, one step at a time, at first, and finally, 
wherever there are lawyers who really want to 
be engaged.

• Assure that business development training 
sessions are practical, not academic.

• Keep the firm ahead of economic and in-
dustry trends and build this knowledge into 
every client contact.

• Make decisions on under-performing activi-
ties by either abandoning them or improving 
your approach in each case.

Where are you going with all this effort? For 
the 55 percent of firms with strategic marketing 
plans and the 87 percent with marketing budgets, 
“Ready, Aim, Fire” is no longer enough.

The new mantra should be FIRE, AIM, FIRE, 
READY, FIRE, FIRE, FIRE. The best way to 
hit a target is by taking a shot. If  you miss, you 
learn. Then fire again. 

Next Steps

The next steps take us into the kind of rarefied 
business development culture that, to date, few law 
firms have achieved. At that point, we are looking 
at a whole different set of best practices, drawing 
on the marketing pipeline to support sales at the 
next level of business development. For example:

• Using overlooked assets.
• Identifying under-valued relationships.
• Scoping out collaborative efforts with part-

ner organizations outside the firm, especially 
multi-disciplinary service offerings with non-
law providers.

• New services, such as crisis management and 
avoidance.

• Leveraging advertising and other brand-
building marketing to directly or indirectly 
support the sales process.

• Client co-branding, including in-house legal 
staff  members.

• Knowledge management at increasingly com-
prehensive and sophisticated levels.

Once the nexus between marketing and busi-
ness development is effectively created, the agen-
da becomes limitless in scope and possibility. 
That’s yet again a great problem to have! n

—Allan H. Colman

Allan H. Colman is Chief Business Development 
Officer at Howrey, LLP. Reach him at ColmanA@
Horey.com.

None of the new emphasis on sales 
and business development should 

minimize the ongoing commitment 
of resources to marketing.
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Winning the World Cup . . .

Some Soccer Lessons for Litigators
While recently researching Brazilian law firms, 

I came across a Web site that rather bemused me. 
It included a schedule of reduced office hours 
to accommodate all World Cup games in which 
Brazil would likely be competing. The French 
may have mooted the point, yet the lesson in 
cross-cultural diversity should reverberate for 
American lawyers.

I can see it now: “In the event that the Mets make 
it to the World Series, Skadden Arps will close its 
New York office for one week in October.” 

At the same time, it also occurred to me that the 
game of soccer, perhaps more than other sports, 
is serious business indeed. More than a diversion, 
it is a treasure trove of persuasive metaphors and 
best practices for the game of lawyering, and 
particularly the game of litigation. No wonder a 
Brazilian law firm accommodates its practice to 
the World Cup. It’s not a game. It’s tantamount 
to a partners’ retreat. 

On the one hand, the analogies are strategic. 
Both games are now cross-border. Both are 
darkly bound up in power politics. Politicians 
like Silvio Berlusconi have used soccer teams to 
achieve and consolidate their agendas. Soccer vic-
tories, like bet-the-company lawsuits, also speak 
directly to the brands of the countries that com-
pete. Take a look at Franklin Foer’s book, How 
Soccer Explains the World (HarperCollins, 2004), 
for a sense of how soccer is inextricably tied up in 
the global economy.

If some of Foer’s conclusions are too high- 
falutin by half, at least the tactical lessons of 

soccer are immediate and practical. Even a brief  
look at how the best coaching minds motivate 
and manage their teams yields valuable caution-
ary tips for big-time litigators, especially when 
their cases are inevitably tried in the Court of 
Public Opinion as well as in courts of law. 

For example:

Great Teams Win on Their Off Days

It’s called “finding a way to win” even if  your 
goalie is significantly slower than usual or your 
top scorer is not in physically top form. Translate 
that into the language of litigation communica-
tions, and the off  day might equate, for example, 
with a reporter who is going to be hostile what-
ever you say or do.

What residual resources, either human or tech-
nological, can you bring to bear to make up for a 
deficit? Do not limit your communications cam-
paign to simple on-the-record statements or press 
releases. Media tactics in litigation are myriad 
and endless: third-party spokespersons, indepen-
dent but favorable surveys, blog control, “black 
bag” investigations, think tank commentaries, 
strategic leaks, and so on.

Meet with your communications team early 
in the stages of the litigation, build trust, and 
consider all options. Have them available if  and 
when you need them. As lawyers, do not try 
to convince everybody in the room that you’re 
smarter. Make a pact with the communications 
counselors: If  they don’t practice law, you won’t 
practice media. 

Great Teams Know How to Shift 
Momentum, and They Know How to 

Resist Momentum

When the other side scores, the setback does 
not redefine the game. A great team makes an ad-
justment and moves on. Litigators don’t let dam-
aging testimony seal defeat. Communications 
experts don’t fold their hands after one or two 

Media tactics in litigation are 
myriad and endless: third-party 
spokespersons, independent but 
favorable surveys, blog control, 

“black bag” investigations,  
think tank commentaries,  
strategic leaks, and so on.
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days of  negative coverage and embarrassing 
headlines. Yet too often companies are so afraid 
of the initial exposure that they suppress damag-
ing information early. All they accomplish is to 
dramatically pique reporters’ interest and signifi-
cantly extend the volume of coverage. 

It’s called the rule of sacrifice. Lawyers and 
companies often feel that they need to win every 
inning of the game. Fear of short-term loss must 
not dominate the decision-making. If  you wait 
to comply with what the regulator or judge rules, 
you lose the opportunity to build long-term trust 
in the marketplace. Corporations that have made 
sacrifices during crises, from Johnson & Johnson 
to British Petroleum, do so with long-term mar-
ket gains in mind. Governments always require a 
sacrifice because they need cover with their own 
constituents. They’re not going to go away until 
you feed that need.

The Defense Does Not Just Guard 
Its Weak Flank

If  the other side scores on the left, the team 
does not weaken its right to protect the exposed 
position. That’s called panic. Sideline to sideline 
impermeability is the only acceptable objec-
tive. Litigators continue to rehearse their salient 
strengths even as they plug the gaps exposed in 
their case strategy. Media experts continue to 
promote the client’s prominent assets even as 
they build a new arsenal of messages to guard the 
brand where it’s weakest.

Which is the client’s weak side? Which is the 
strong side? Are both fortified? Too often, de-
fense lawyers mistake simple research and due 
diligence with in-depth investigation. You and 
your client may need to “switch the witch” with 
information not found in any library or Web site 
link. Can your “black bag” operations team get 
information quickly enough to enable immediate 
decisions? Can you develop useful information 
that won’t pass the rules of evidence in a court 
of law but that is fair usage for reporters? Do not 
plan to be only on the defense. Think about an 
offensive strategy as well.

At the very least, know that plaintiffs, regula-
tors, and NGOs play hard ball. Their strategy 
often relies on Friday night leaks to which the de-
fense has little opportunity to respond. You may 
decide not to go on the offense, but understand 

that a “neutral” media strategy is typically filled 
with liabilities. 

The Best Teams Seldom Kick the 
Ball into Their Own Nets

Such on-the-field miscues are usually the con-
sequence of miscommunication and insufficient 
off-the-field planning. In litigation, it happens 
internally and externally. The other side sits back 
and simply lets you beat yourself. When compa-
nies just say “no comment” to allegations in the 
Court of Public Opinion, they are often, in effect, 
kicking the ball into their own nets.

“No comment” may be the correct legal strat-
egy. Sometimes, it may even be the right media 
strategy. However, lawyers must first have a 
conversation with their clients in order to vet 
two predictable costs. First, when you say “no 
comment,” you cede the entire field to your op-
ponents. Theirs is the only voice the reporters will 
hear, and as a result, their viewpoint becomes 
the whole story and, in short order, the historical 
record. It is all the audience will believe. 

The second cost is the play of “Villain-Victim-
Vindicator.” Every drama has those three roles. 
Defendants who do not tell their own stories 
become villains by default. Once typecast as vil-
lain, it’s hard to play victim and even harder to 
play hero.

Consummate Soccer Players  
Don’t Have to See the Teammates 

They’re Passing To

They know those teammates will be there 
when the ball arrives because everybody knows 
everybody else’s moves. They know where their 
own teammates are, and they know where their 

It’s called the rule of sacrifice. 
Lawyers and companies often 

feel that they need to win 
every inning of the game. Fear 

of short-term loss must not 
dominate the decision-making.
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teammates will be. Litigators and communica-
tions advisors should be equally seamless. They 
have practiced together. They have rehearsed 
together. When the lawyers file a motion, they 
know what the public message is going to be. 
When media advisors develop a message, they 
know that it will fully support the legal strategy. 

You legal and communications teams need to 
practice together. But first things first: Make sure 
that they know that they’re on the same team! 
Have them media trained. Far from academic, 
such training allows spokespersons to refine their 
messages into powerful sound bytes. It includes 
role-playing, often on videotape, to hone the deliv-
ery of those messages until they’re impermeable. 

During many lawsuits, in-house communications 
professionals do not even know their legal coun-
terparts. The faceless legal arbiters become very 
intimidating as a result. If, as lawyers, you have not 
developed a close and trusting relationship before 
the onset of a crisis, you may misread their cower-
ing acquiescence as confident agreement.

Great Teams Never Overestimate 
Hard Work

Running hard doesn’t win soccer games. 
Commentators may praise a striker for really 
trying, but in the end that hardly matters. The 
next day’s news will report success or failure, not 
effort. In litigation, the client pays for results. The 
communications specialist does not succeed by 
writing a gad-zillion message points. He or she 
succeeds by making the right call with the right 
message, period.

Don’t confuse the existence of a crisis or litiga-
tion communications plan with true preparedness. 
In and of themselves, crisis plans are virtually 

useless. They only make people feel prepared. 
There are just too many undefined variables 
to calculate ahead of time into template form. 
Communications professionals earn their keep 
because of their judgment, not their boilerplate.

Your crisis and litigation team needs to be small, 
powerful, and multidisciplinary. It needs legal, 
PR, perhaps IR, and maybe government relations 
or other appropriately specialized expertise. The 
decisions that they render must be implemented. 
Plaintiffs’ attorneys need only decide to act; cor-
porations seem to need some level of consensus 
as well. With the media, however, delays kill mes-
sages. Audiences believe what they read first.

Soccer Teams Understand  
Their Markets

Man United sells to different parts of the 
global soccer market in different ways. It’s the au-
dience that determines the promotional strategy. 
In any global market, those determinations are 
sometimes nuanced and sometimes obvious. In 
the Court of Public Opinion, corporate priorities 
define the audience—is it the consumer, the stock 
analyst, the regulator?—which in turn defines the 
message and how it’s delivered. 

Is the client primarily concerned with its stock 
value at a given time, perhaps in anticipation of 
a public offering? Or, is the client willing to drop 
a few points while sealing an agreement with a 
regulator? Understanding the audience doesn’t 
just change the message of the day. It determines 
the whole thrust of the communications strategy, 
from the media outlets that you target to how 
the client follows up on and disseminates every 
media appearance.

An audience-driven strategy may, for example, 
determine that, because the analysts are the 
priority, there is a lower threshold for “news” 
than for reporters, which in turn means that the 
information posted on the Web site or blog may 
be much different from the information that 
journalists will predictably pick up on. Or, a 
regional audience strategy could determine that 
some local reporter is chosen to get the news first. 
Maybe the internal audience is the priority and 
communiqués are distributed to employees more 
aggressively than might otherwise be the case. 
Think tanks and academics might be the primary 

Don’t confuse the existence 
of a crisis or litigation 

communications plan with 
true preparedness. In and of 

themselves, crisis plans  
are virtually useless.
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auditors. Whom you want to reach and why you 
want to reach them determine the approach. 

Goalies Don’t Go on the Attack

Conversely, your high scorers don’t hover at 
their own net. Teams know who does what, how 
well they do it, and they deploy forces accord-
ingly. In litigation, public relations experts don’t 
depose witnesses, obviously. Less obvious, law-
yers, even lawyers who may be effective spokes-
persons in the media, should not be the architects 
of media relations plans. Lawyers understand 
precedent, the past, and they’re risk-averse. Such 
conditioning obviates the gains that can be made 
through media outreach. Their conditioning may 
even preclude going forward with a proactive 
media strategy in the first place.

Are team members doing what they’re sup-
posed to be doing? Are the right people deployed 
in the right places—your lawyers for legal advice, 
your communications professionals for communi-
cations advice? Each member of the team has an 
indispensable talent that fits somewhere into the 
litigation management jigsaw puzzle. It’s essential 
to define each talent and to insist that each talent 
have an audible voice in determining next steps.

Great Soccer Players  
Don’t Necessarily Belong on  

Great Soccer Teams

Tyler Twelven was not on the US World Cup 
team, despite being a prolific scorer, because, at 
least for the moment, the fit is not right. Some 
teams have foundered because whatever they 
gained by having a particular star on the field 
could not compensate for the disarray his force 
of personality created. 

There is no one size that fits all in litigation 
PR. Be wary of communications professionals 
who arrive with boilerplate solutions. Expect the 
PR team leader to begin the engagement with a 
lot more questions than answers. Expect those 
questions to probe for corporate goals and long-
term priorities. If  they’re not thinking long-term, 
the fit cannot be right.

Best practices are obviously always about suc-
cess. But they’re also about teamwork, about win-
ning for the team. Translate “team” as “client” 
and you see why soccer is a perennial blueprint 
for legal service and communications profession-
alism of World Cup quality.

With each new defeat, the defense blames 
the media for misinforming an unsophisticated 
public. 

Well, you can always blame the referees and 
accomplish nothing in the process. But the actual 
game starts long before the opening whistle. 

Don’t let the other side establish its game plan 
while you’re still sitting in the locker room. n

—Larry Smith

There is no one size that fits 
all in litigation PR. Be wary of 

communications professionals who 
arrive with boilerplate solutions. 
Expect the PR team leader to 

begin the engagement with a lot 
more questions than answers.
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Washington’s Arnold & Porter, “the first corpora-
tion that walked in the door to provide assistance 
to the government will get complete leniency from 
any criminal prosecution, not just for the com-
pany but also for all cooperating employees.” 

What that has done is serve as a sort of ever-ex-
panding case-generation mechanism for the DOJ. 
That is, in the past the DOJ investigators would 
get one application from a corporation for leni-
ency a year, according to Baer, and now they’re 
getting two applications a month. “Some of these 
are international cartel conspiracies,” he says. 
“That’s enabled DOJ to do more with cartels that 
involve foreign firms and high-dollar stuff.” 

What’s more, as we continue to see a globaliza-
tion of the market, a lot of countries that have 
a tradition of cooperation as opposed to com-
petition are becoming subject to the antitrust 
laws not just in the United States but elsewhere. 
“That’s leading to an eruption of litigation, 
which I think is just beginning,” Varner says, add-
ing that, as opposed to 20 years ago, many more 
countries have their own antitrust laws. 

Consequently, antitrust groups at US law firms, 
especially those with strong international reach, 
are seeing more work.

Mergers Also Trigger Antitrust Work

Another factor driving antitrust activity is the 
increase in mergers and acquisitions, like the 
Whirlpool-Maytag deal. “At Arnold & Porter, we’ve 
grown [the number of attorney in] our department 
between 10 and 30 percent in the last several years, 
and what’s driving the growth is high-stakes M&A 
activity,” says Baer, who returned to A&P in 2000 
after serving as the director of the Federal Trade 
Commission’s Bureau of Competition. He also 
was recently named the “Competition Lawyer of 
the Year” for the 2006 Who’s Who Legal Awards. 

Attorneys at Palo Alto-based Wilson Sonsini 
Goodrich & Rosati are also seeing a rash of M&A 
matters. “A lot of that is just pent up demand 

from years where there wasn’t much M&A going 
on,” says Jonathan Jacobson, a partner in the 
firm’s antitrust group. “We’ll see if  the increase 
in interest rates will have a depressing influence 
on that. So far it hasn’t.” Among the more cel-
ebrated mergers that Wilson Sonsini worked on 
was the Pixar-Disney deal that closed at the start 
of this year.

Jacobson says that corporate America’s in-
creasing reliance on innovative technology often 
requires companies to work side by side, which 
requires outside antitrust counseling. “I think 
one of the features of the shifting of the economy 
to newer technologies is the greater necessity of 
joint ventures and other strategic alliances with 
competitors and potential competitors,” he says. 
“And those always raise antitrust issues.”

Wilson Sonsini made trade-press headlines this 
spring when it announced that it would open a 
Washington, DC, office in its push to grow its 
small antitrust practice and take advantage of the 
burgeoning market in this area. Last September, 
as it started the expansion, the firm hired away 
from Washington powerhouse Akin Gump 
Strauss Hauer & Feld two well-known attorneys 
in the field: Jacobson, and Charles Biggio, who 
had formerly served as the acting deputy assistant 
attorney general for merger enforcement at the 
DOJ. Then in May of this year Susan Creighton, 
another highly regarded antitrust attorney, re-
turned to the firm after a stint at the FTC. 

“Wilson Sonsini always had a capable anti-
trust practice, but it had been small,” Jacobson 
says. “Firm leadership felt that there was a lot of 
business to tap from clients who would use us for 
corporate, M&A, securities, and IP work but who 
hadn’t been using us for antitrust. This was a way 
to broaden the firm’s exposure to clients and bet-
ter establish ourselves on the East Coast.”

Antitrust Update

Continued from page 2

Several recent factors have been 
fueling the uptick in antitrust 

work, chief among them is  
an increase in international 

cartel conspiracy cases  
involving price-fixing.
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DC or Not DC?

Although Wilson Sonsini had some 30 at-
torneys in its suburban Washington office in 
Reston, VA, CEO John Roos and other firm 
leaders decided that it needed to be deeper 
inside the Beltway if  it hoped to penetrate the 
antitrust market. 

“These days it’s very difficult to succeed with-
out a strong DC presence,” says Jacobson. “If  
you need to talk to enforcers about a deal or an 
investigation, you can go across the street as op-
posed to dealing with them over the phone or 
getting on an airplane.”

Other antitrust attorneys differ with this as-
sessment. “I don’t think being in DC is a big 
advantage,” says R. Bruce Holcomb, head of the 
40-attorney antitrust group at Dickstein Shapiro, 
which, by the way, is headquartered in the nation’s 
capital. “Location doesn’t matter that much. We 
could do this work from Chicago.” 

Of course, Klevorn and his partners at Eimer 
Stahl do operate out of Chicago, and they think 
the importance of having a DC presence is more 
perception than reality. “The only problem of 
not being in Washington,” Klevorn says, “is that 
there’s a school of thought out there that says 
the best way to get something done in the anti-
trust area is by having a partner who is former 
government official who knows how to work his 
way through the bureaucracy to get a transac-
tion done. That’s not been our experience. We get 
hired and rehired because of the quality of the 
advocacy that we do.”

Much of that advocacy falls in the class-ac-
tion-litigation category and the defense of major 
corporations, like client Dow Chemical/Union 

Carbide, in such lawsuits is Eimer Stahl’s bread-
and-butter work, Klevorn says. 

But the firm has also grown its business com-
pliance-counseling practice, something that has 
also fueled the antitrust arena profession-wide. 
“We are doing a lot of counseling to help clients 
avoid the consequences of an antitrust lawsuit 
so they don’t have to go through the thicket of 
a class-action suit or government investigation,” 
Klevorn says, adding that increasingly clients 
are asking for preventive care. “This is more fre-
quent, partly because corporations have found 
that [class-action claims] are expensive. Even if  
the allegations are untrue, they still have to go 
through a lot of expense and management time 
to defend themselves.”

Class-action work is also keeping Dickstein 
Shapiro attorneys busy but much of its work 
comes from the other side, according to Holcomb. 
The firm’s antitrust group handles many high-
profile corporate plaintiffs who choose to opt-out 
of a class and sue a defendant on their own, a 
strategy that Holcomb says is a recent phenome-
non, primarily for two reasons: First, they want to 
hire their own lawyers and have the lawyers play 
the lead role in such litigation; second, they can, 
quite frankly, make more money as they don’t 
have to share the bounty with class members.

“They are sophisticated users of legal talent so 
they want to be able to choose their own lawyers 
and not have them chosen for them,” Holcomb 
says. “And sometimes they have an aversion to 
being represented by class counsel.”

Holcomb credits his partner Ken Adams, 
who convinced some of the firm’s clients that 
the solo route could reap more in verdict or 

Wilson Sonsini made  
trade-press headlines this spring  
when it announced that it would 
open a Washington, DC, office 

in its push to grow its small 
antitrust practice and take 

advantage of the burgeoning 
market in this area.

As we continue to see a 
globalization of the market, a lot 
of countries that have a tradition 

of cooperation as opposed to 
competition are becoming subject 

to the antitrust laws not just in 
the United States but elsewhere.
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settlement awards. “We had clients in the early 
cases who were hesitant to opt out and now, 
thanks in large part to Ken, they want to know, 
‘When’s the next case?’” he says. “They made a 
bunch of money, and now they’re interested in 
doing it again. Legal departments love to bring 
in money.”

As a result of this and some traditional corpo-
rate defense work, Dickstein Shapiro, like many 
firms both in and out Washington that do this 
work, expects to grow its antitrust team to keep 
up with the hectic workload. 

—Steven T. Taylor
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Earlier this summer, Of Counsel talked with 
Hamilton about his career, the legal profession, 
and his diversity efforts. The following is the ex-
cerpted interview.

Of Counsel: Charles, you’ve had and continue 
to have a very distinguished career, including 
your important work in diversity, which we’ll ex-
plore. But first, what sparked your interest in the 
legal profession? What made you want to become 
a lawyer?

Charles Hamilton: I came of age in the late ’60s 
and was very involved with the civil rights move-
ment when I was in high school and college. I was 
very much interested in policy. Those things have 
a way of converging and directing you to career 
that involves advocacy and the ability to effect 
social change, which the legal profession does.

OC: What led you into the field of law that 
you’re into now, the real estate practice area. 

CH: Well, I also have a master’s degree in city 
and regional planning from MIT, which I basi-
cally earned at the same time that I was going 
to law school. I was very interested in cities and 
urban planning issues. That ultimately led me to 
doing the things I do now, which is looking at 
large real estate development.

I started my career as a litigator, and I enjoyed 
that. But I increasingly found myself  interested in 
work that was more transactional and more tan-
gible. I could see the tangible results that could 
be achieved in working with clients and issues 
around development.

Serving the League

OC: You also do work for nonprofits. Is that a 
way that you can continue your commitment to 
advocacy, and if  so how? 

CH: Yes. It’s really been in my blood for as 
long as I can remember. When I was in college as 
a senior, one of the ways I was involved with the 

civil rights movement was by serving as the first 
young person elected to the board of trustees of 
the National Urban League, in 1968. I remained 
on the board for almost 25 years, and I’m now 
outside general counsel to the League. I got in-
volved with the National Urban League when 
Whitney Young was alive and was on the search 
committee that chose Vernon Jordan as his suc-
cessor, as well as the past two presidents.

The National Urban League continues to be 
one of the historic civil rights organizations, and 
having been on the board for awhile and now being 
its legal steward, I think it’s served as a way for me 
to be involved in advocacy around such issues as 
social change, racial equality, and diversity. 

OC: How does that work intersect with your 
real estate practice? 

CH: Well, I’ve also been very involved in a 
great deal of real estate development in Harlem. 
I’m outside counsel to the Studio Museum in 
Harlem and the Apollo Theater Foundation. 
I’ve represented some of the most significant de-
velopers who have helped revitalize Harlem and 
Upper Manhattan. That’s a pretty good intersec-
tion, I think.

OC: Indeed it is. Let’s talk about your work with 
diversity in the legal profession. Paul Hastings has 
a very good record with hiring minority and women 
attorneys. Last year, the firm really trumpeted the 
fact that 50 percent of the attorneys that it elevated 
to partner were from “diverse backgrounds,” which 
is how the firm words it. Could you talk about why 
it’s important for Paul Hastings to make such a 
commitment to diversity?

CH: Paul Hastings is a global law firm. We 
live and work on three different continents with 
different cultures—Asia, North America, and 
Europe. We’re a firm that has grown dramatically 
in the past 10 years, in large measure because we 
are a world-class firm and want to continue to 
grow as a world-class firm. The only way to do 
that is to reflect the world in which we live.

I don’t think that we can be nearly as effective 
as a law firm serving our clients and the com-
munities we live in if  we didn’t attempt to cre-
ate within our firm the kind of culture that has 
connectivity with the rest of the world. I don’t 
think one can be a world-class firm today serv-
ing clients who themselves represent their own 

Continued from page 24
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corporate cultures, which are increasingly diverse 
in markets that are increasingly diverse, unless we 
also can bring leadership in the legal profession 
that is diverse. 

We have to provide for lawyers of every back-
ground, color, and hue the opportunity to be as 
fine a lawyer as he or she can be. This only helps 
our firm to be more of a leader in our profession 
and to serve our clients in the work that they do 
in markets where, frankly, people want to see 
lawyers who represent the kinds of issues and 
concerns that they represent. 

OC: You are the chairman of the firm’s Global 
Diversity, Policy and Planning Committee, and 
in fact, you were very instrumental in its forma-
tion several years ago after you were named the 
firm’s At-Large Diversity Partner. Is it significant 
that you and your partners have a formalized 
committee?

CH: Yes. Our chairman and managing partner 
were very excited about creating a structure for 
the development of policies and programs within 
the firm as opposed to what often happens at 
firms where you have a lot of different people 
who may be interested in things but they really 
turn out to be a lot of disconnected experiments 
without a central guiding focus. 

I thought that it was important for Paul 
Hastings to have a real vision, as did many of 
my partners. The committee was established as 
a global entity. We have partners from many dif-
ferent offices, and we meet regularly in person 
or by conference call. Annually, we have a major 
off-site meeting. 

Several years ago, we were fortunate enough 
to recruit Anton Mack to become the head of 

our recruiting. He came in and did just an ex-
traordinary job. He completely reorganized our 
on-campus recruiting, which has shown remark-
able success as it has grown and flourished and 
become increasingly diverse. We have the results 
to show for that. 

Anton, who is formerly the dean of career 
placement at Loyola [University] in Los Angeles, 
began to work hand in glove with me and the 
committee on diversity matters, because there’s a 
natural intersection between that and the central 
focus on law school recruiting, which is to attract 
the best human capital of all kinds. We now have 
an absolute platinum-standard recruiting effort 
around the country at all the major law schools. 

When we began to think about how to fur-
ther institutionalize our diversity efforts, our 
chairman, managing partner, and I agreed that 
we needed to professionalize the management 
effort in this area. So we created the position 
of Director of Diversity and Global Talent. We 
spent a lot of time thinking about what that 
position should consist of. As we finished that 
work, which Anton helped us with, he essen-
tially held up his hand and said, “That’s the job 
I want to take on. I want to take Paul Hastings 
to the next step in its diversity landscape.” As 
of January, he assumed that position, and we’ve 
since hired more staff  and deepened our effort 
to find ways to ensure that the reach [of the staff  
in this area] is felt throughout all the offices of 
the firm.

Connecting Associates  
with Partners

OC: Is mentoring a key element of your diver-
sity program, and if  so how important is it?

CH: I think that mentoring is a key factor 
not only here but in any large professional or 
corporate organization. The nourishment of di-
versity depends on mentoring, both formally and 
informally. We handle mentoring in a number of 
different ways. When people come to the firm, we 
try to make certain that they are in effect coupled 
with partners and senior associates in their ini-
tial introduction to the firm. In those first few 
months, it’s very important that they have people 
who are interested in their careers and who they 
can talk to about issues and things that are on 
their minds. 

I don’t think that we can be 
nearly as effective as a law 

firm serving our clients and the 
communities we live in if we 
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The most important kind of mentoring, from 
my point of view, is the mentoring that occurs 
naturally. The informal mentoring develops as 
partners and associates assume responsibility 
for young lawyers’ careers. So those people in 
turn will understand how important that is in 
the human food chain, if  you will, as they be-
come more senior and do the same thing for 
younger lawyers. 

OC: That’s something you probably didn’t 
have when you were a young associate. At least 
I’m guessing that in the mid-1970s there weren’t 
many African-American partners who could 
mentor you. 

CH: When I graduated from Harvard in 1975, 
I went to work for what was then the largest firm 
west of the Mississippi, Pillsbury, Madison & 
Sutro. At the time, there were no black partners, 
and in fact, there’d never been a black partner at 
the firm. The two black associates who had been 
there had left. I sort of started out on a maiden 
voyage at that time.  

It was a wonderful firm and a wonderful cul-
ture. There were great opportunities for me, but 
they were opportunities that I had to seek out. In 
those days, you had to be very proactive. You had 
to have a lot of confidence in yourself  and a real 
passion for what you did. Frankly, that’s always 
how I operated. I took on everything I could 
both to learn and to demonstrate that I can work 
as hard as, or harder than, anyone else.

Today the world is a bit different. I think that 
the profession places even greater demands on 
us as lawyers. It’s increasingly competitive. I 
don’t have to tell you, but as the firms have 
grown larger and larger through consolidation, 
they’ve become more hierarchical. The pyra-
mid seems steeper. The pace at which we work 
has accelerated. The expectations of  clients 
has heightened. 

The challenges of becoming a well-trained 
lawyer are greater than they ever have been. The 
opportunity to have periods of introspection, to 
sit and think about your career in a deliberate 
way is a thing of the past because you really do 
have to be prepared to move quickly and deci-
sively to respond to clients’ needs. We don’t have 
the luxury to train people the way we once did. 
We train in a different way. 

But I should say that, at Paul Hastings, we 
place a tremendous premium on our training. 
We have training programs for every level of as-
sociate in the firm. We have off  sites and regular 
meetings and so forth. I think it’s very important 
for young lawyers, those in their first through 
third years, to have the feeling that they are being 
supported in their developmental experience. 

Confronting Discrimination

OC: Let me back you up. You mentioned 
that you had to be proactive and confident as 
a young African-American attorney in what 
was essentially a white profession. You have, no 
doubt, run up against all kinds of opposition to 
your ascension. Can you talk about a time when 
you faced discrimination, confronted it, and 
overcame it? 

CH: I remember as a young lawyer [at the 
firm Battle Fowler], before I was a partner, 
representing a big Wall Street client, which 
doesn’t exist anymore, E. F. Hutton. We were 
doing a large financing for them in Jackson, 
Mississippi, with some major investors. It was 
a very complicated investment transaction, and 
I was working very closely with the business 
people in New York. 

There was going to come a time when we 
would have to close the transaction in Jackson, 
Mississippi. I remember a question came up from 
a client. Now, the partner I was working with 
knew that I understood more about the deal than 
anyone else. But the client asked who was going 
to go down and close this transaction in Jackson, 
the partner said, “Hamilton’s going down there 
to wrap it up.” 

Well, [he chuckles] a long, interesting silence 
came over the room. We [soon] broke for a few 
minutes, and I knew that there’d be a back-chan-
nel discussion about me going down to handle 

The challenges of becoming a 
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this deal in Jackson, of all places, and what the 
reaction down there would be. 

OC: The reaction of a young black man clos-
ing a complicated and important deal in the 
Deep South, right?

CH: Right. To his credit, the partner, Robert 
Gelfman, who was a very senior partner, said, “If  
Hamilton doesn’t close the deal, the deal’s not 
going to close.” So, off  I went, and I closed the 
deal in about three days.

I remember being taken to lunch in Jackson 
at the downtown banker’s club where the only 
black people in the room besides me were wear-
ing white gloves and serving tea. But that was life 
in the South in late ’70s.

I was very grateful to Robert, and he was one 
of two partners [both white men] who took a 
keen interest in me and gave me tremendous re-
sponsibility. It just shows that mentoring doesn’t 
come in any one color. I tell our young attorneys 
today, “You know, your best mentor may be 
somebody you never in your life thought would 
be somebody from whom you’d get such tremen-
dous guidance and support.

OC: So this experience in Jackson probably 
gave you a boost of confidence.

CH: Yes, it did. I’ve traveled all over the world 
handling transactions, and like a lot of people, I 
think that I have a sixth sense about people’s re-
actions. You can’t grow up as a kid in Pittsburgh, 
PA, in a “Blackboard Jungle” high school and 
then find yourself  at Harvard in the ’60s without 
having to develop a lot of instincts about people 
and situations. 

I am trying to remind associates, all different 
kinds of associates, of the types of survival in-

stincts that they should develop in their careers 
that tell them the things that they need to be think-
ing about in terms of their own development. 

OC: What’s number one of those survival in-
stincts that you think associates should develop? 

CH: I think the most important one, as I sug-
gested earlier, is to be pro-active about your career. 
People are impressed by those who have a passion 
about their careers and are not afraid to reach 
out and grab opportunity. I encourage people to 
be zealous and energetic and to grab opportu-
nity wherever they can find it. It’s important that 
people know who you are. My grandmother once 
said, “The only thing worse than being talked 
about too much is not being talk about at all.” 

Change of Consciousness Is Key

OC: Paul Hastings, as well as other firms, has 
made great strides in diversity within the profes-
sion. But you and I both know there are still in-
credible impediments to diversity. There are still 
many law firms that aren’t taking the initiative. 
Why is this still happening here in 2006, and how 
can things change more quickly?

CH: You’re probably aware of the Association 
of the Bar of the City of New York and the 
Diversity Principles. 

OC: Yes.

CH: Well, I was part of the group that drafted 
those principles. This was in the mid-’90s when 
Cyrus Vance was a senior partner at Simpson 
Thacher [& Bartlett] and was the head of the 
Committee for the Enhancement of Opportunities 
for Minorities in the Profession. The committee 
lives today, and I’m a member of it.

When Cy Vance called all of the managing 
partners of firms in New York together, he also 
included a number of partners like myself  who 
weren’t managing partners [but who were en-
gaged in diversity efforts, some of whom were 
African-American]. We sat with partners from 
major firms in New York, and we’d never even 
thought we’d be sitting in a room at the presti-
gious bar association talking about diversity. 

There was a tremendous degree of conscious-
ness that had to be overcome because there were, 

Major companies around the 
country understand that the 

business model has been made 
for diversity. Major corporate 

law departments are way  
ahead of law firms.
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frankly, people who didn’t think that this [a lack 
of diversity] was a problem for them. So when 
you ask why more hasn’t happened and what 
would it take to accelerate the process, you first 
have to penetrate that consciousness that says, 
“We’re doing just fine. We don’t need to do any-
thing differently. We don’t need to change the 
demographic makeup of our firm.” People as-
sume that that would make them uncomfortable, 
because they don’t quite understand the implica-
tions of [change that would enhance diversity]. 

The implications are good. Major companies 
around the country understand that the busi-
ness model has been made for diversity. Major 
corporate law departments are way ahead of 
law firms. 

With a firm like ours, and I think most firms 
today that depend on major corporate and gov-
ernmental clients for their business and growth, 
there’s no way to ignore diversity. 

Interestingly enough, we went from a point 
at which we were just talking about diversity 
principles—about a year or two of debating 

them—to actually drafting and adopting them. 
Initially 30 or 40 firms [signed onto the prin-
ciples]. Today, there are probably 300 to 400 
signatories to the principles. But we had to 
overcome a consciousness with the leaders of 
some firms who were looking backwards and 
not forwards.

I think the time is past when firms can simply 
ignore this issue or think that they are doing all 
right because they are not. In fact, they’ll find 
themselves excluded from the rapidly changing 
world of business. 

We’ve come a long way. But mind you, the 
numbers are still no where near where they 
should be. The numbers are still lagging at the 
partner level, especially. What happens is that 
you get to a certain critical mass and then you 
find people, for various reasons, dropping out 
and going to do other things. The law firm has 
to create a culture and a process for the develop-
ment of lawyers that says, “We can help you at 
each stage make that next quantum leap.” 

—Steven T. Taylor
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Many law firm leaders say that the profession 
has come a long way in embracing diversity, that 
more minority attorneys are entering private 
practice and, more importantly, staying in the 
law-firm arena. And yes, collectively the profes-
sion has made strides. 

Retention and promotion are still problems, 
however. Consider this statistic from the National 
Association of Law Placement. In 2006, attor-
neys of color comprise 15.62 of all associates 
in US law firms but only 4.62 of the partners. 
“The partnership numbers are still abysmal,” 
says Conrad Harper, former partner and current 
of counsel for New York’s Simpson Thacher & 
Bartlett, who was also the first African-American 
president of the Association of the Bar of the 
City of New York. 

As one of the law firm leaders who served on 
the historic Committee for the Enhancement of 
Opportunities for Minorities in the Profession, 
which Cyrus Vance helped found in the mid-
1990s, Harper has done a lot for law firm 
diversity. And so has his good friend Charles 
Hamilton, Jr., a partner in the New York office 
of Paul, Hastings, Janofsky & Walker, who is also 
the firm’s chair of its Global Diversity Policy and 
Planning Committee. 

“Charles has been an intellectual and political 
leader in trying to make sure that law firms live 
up to their highest ideals in regard to diversity,” 
Harper says. “A lot of what Charles does and 
accomplishes is done quite quietly. We’ll see the 
fruits of it. The data will look remarkably good 
for his firm, but he’s not a guy who blows his 
own horn.”

Those diversity data for Paul Hastings “look re-
markably good” indeed. In 2005, for example, the 
firm reported that 50 percent of its newly elected 
partners came from “diverse backgrounds,” that 
is, they were either women, African-American, 
Asian-American, Hispanic/Latino, openly gay, or 
disabled attorneys. 

Hamilton has been a driving force behind 
these strong diversity numbers. While he doesn’t 
seek out attention for his work in this area or 
for his real estate practice (where he has, among 
other things, helped developers revitalize parts 
of Harlem) or for his service to the National 
Urban League and nonprofit agencies, the firm 
has recently honored him. Last year his partners 
awarded him the Robert P. Hastings Award for 
community service.
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