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Department of Energy Announces $2 Billion Loan Guarantee 
Program for Projects Employing Innovative Technologies
By Peter B. Saba

In connection with the first anniversary of the Energy Policy 
Act of 2005 (EPAct), the Department of Energy (DOE) on 
August 8, 2006 issued an initial solicitation and policy guide-
lines for a total of $2 billion in Federal loan guarantees for 
innovative technology projects. To be eligible for this new loan 
guarantee program, which is authorized under Title XVII of 
EPAct, projects must (i) avoid, reduce, or sequester air pollut-
ants or greenhouse gases, and (ii) employ new or significantly 
improved technologies as compared to commercial technolo-
gies that are in general use. Guarantees of principal and inter-
est issued under the program carry the full faith and credit of 
the United States.

Initial Solicitation and Policy Guidelines

This initial solicitation and the new policy guidelines will gov-
ern only the first round of loan guarantee applications. DOE 
plans to commence a rulemaking to develop final regulations 
for the Title XVII loan guarantee program and to issue future 
solicitations pursuant to the final regulations. The initial loan 
guarantee solicitation specifies ten categories of eligible tech-
nologies, which categories do not include nuclear technology. 
Future solicitations will cover the full range of projects eligible 
for Title XVII loan guarantees, including nuclear power. 

No funds have been appropriated to pay the subsidy cost of 
loan guarantees. Accordingly, DOE anticipates that the proj-
ect sponsors will have to pay these costs in the first round of 
projects. The cost of the loan guarantee will be calculated in 
accordance with Federal budget laws and must be paid at or 
prior to closing. Pursuant to Title XVII, loan guarantees can 
only be issued for obligations that have a “reasonable prospect 
of repayment,” and a project’s ability to maximize the prob-
ability of repayment will be a high priority in DOE’s review of 
project proposals. Pre-applications under this initial solicita-
tion are due by November 6, 2006.

Eligible Projects

In order to be eligible for a loan guarantee, the project must be 
located in the United States. The initial solicitation focuses on 
projects ready for commercial development in the proximate 
future and that will further the goals of the President’s Ad-
vanced Energy Initiative. This loan guarantee program is not 
intended for technologies in research and development. 

Applicants may submit more than one Pre-Application under 
this first solicitation, but multiple Pre-Applications can only 
be submitted for distinctly different projects. DOE indicated 
that loan guarantees would most likely be limited to one guar-
antee per applicant.

Under this first solicitation, DOE will only consider project 
proposals that employ a technology that fits within ten specific 
categories, which are listed below. The subcategories of proj-
ect types are non-exclusive. Therefore, interested sponsors may 
submit project proposals that are responsive to a particular cat-
egory even if the technology is not listed as a subcategory. The 
eligible categories are: 

• Category 1: Biomass

 (a) Bioenergy Projects 
(b) Biofuels Production, Distribution and Infrastructure

• Category 2: Hydrogen

 (a) Hydrogen and Fuel Cell Manufacturing 
(b) Hydrogen Energy Systems

• Category 3: Solar

 (a) Centralized Solar Electricity Generation Facilities 
(b) Solar Technology Manufacturing Facilities 
(c) Large-Scale Solar Installations
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• Category 4: Wind and Hydropower 

 (a) Advanced Wind Power Plant 
(b) Wind or Renewables Specific Transmission Lines 
(c) Turbine or Component Manufacturing 
(d) Testing Facilities for Commercial Wind Turbine  
 Components 
(e) Community Wind Power Systems 
(f ) Hydrokinetic Energy Devices 
(g) Hydropower Technology Devices in Existing 
 Impoundments 

• Category 5: Fossil Energy Coal

 (a) Coal to Fischer-Tropsch (FT) Liquids 
(b) Integrated Gasification Combined Cycle 
(c) Industrial Gasification

• Category 6: Carbon Sequestration Practices 
and Technologies

• Category 7: Efficient Electricity Transmission 
and Delivery and Energy Reliability 

 (a) Advanced Control, Sensing and 
 Monitoring Systems  
(b) Advanced switching, transformer 
 and substation equipment 
(c) Distributive On-Site Energy Systems Involving  
 Critical Infrastructure

• Category 8: Alternative Fuel Vehicles

 (a) Hybrid vehicles or component manufacturing

• Category 9: Industrial Energy Efficiency Projects

 (a) Private Sector facilities only

• Category 10: Pollution Control Equipment 

Limitations

Pursuant to Title XVII, a loan guarantee cannot cover more 
than 80 percent of total project cost, as estimated at the time 
the guarantee is issued. In addition, DOE’s initial solicitation 
provides that the loan guarantee should not exceed 80 percent 
of the loan value unless the sponsor provides sufficient evi-
dence to support a higher guarantee percentage. In no event 
will DOE guarantee 100 percent of the loan under this first 
solicitation. The term of the guaranteed loan cannot exceed 
the lesser of (i) 30 years, or (ii) 90 percent of the project’s pro-
jected useful life. 
DOE will require a first lien priority in the assets of the project 
and other collateral security pledged. DOE has interpreted a 

statutory provision requiring that it have superior rights in any 
property acquired pursuant to the guarantee as prohibiting a 
pari passu financing structure. Pursuant to DOE’s interpreta-
tion, holders of non-guaranteed debts would be subordinate to 
DOE in the event of a default and would not be able to recover 
on their debt until DOE’s claim is paid in full. 

In connection with any syndication or other sale on the sec-
ondary market of a guaranteed loan, DOE will require that 
the guaranteed portion and non-guaranteed portion of the 
debt instrument are sold pro-rata. DOE also stated that the 
guaranteed portion of the debt may not be “stripped” from the 
non-guaranteed portion, i.e. sold separately as an instrument 
fully guaranteed by the Federal government.

Application Process

For purposes of awarding loan guarantees through its initial 
solicitation, DOE has adopted the following five step process: 

•	 Step	1:	Applicant	Submittal	of	a	Pre-Application.	

Pre-Applications must be submitted electronically to DOE by 
November 6, 2006. Information required to be included in the 
Pre-Application is listed in Part III.C. of the guidelines. For 
this first solicitation, DOE will not impose any administrative 
fees at the Pre-Application stages. However, DOE may decide 
to assess a Pre-Application fee with respect to future solicita-
tions.

•	 Step	 2:	 DOE	 Invitation	 to	 Selected	 Pre-Applicants	 to	
Submit	an	Application.

Upon a favorable review of a Pre-Application by DOE’s Credit 
Review Board, DOE will issue a written invitation to submit 
an Application for a Loan Guarantee. Application submis-
sion instructions (including submission dates and times) will 
be provided in the invitation. The invitation will also specify 
whether DOE is charging an application fee, and the amount 
of any such fee.  Applications will be expected to contain the 
information and materials set forth in Part III.F. of the guide-
lines.  Applicants will be required to provide a preliminary 
credit assessment for the project without a loan guarantee from 
a nationally recognized rating agency as part of the Applica-
tion.

•	 Step	3:	DOE	Issuance	of	a	Term	Sheet	Setting	Forth	the	
Material	 Terms	 and	 Conditions	 of	 a	 Definitive	 Loan	
Guarantee	Agreement.	

	
If the Credit Review Board approves an Application for a Loan 
Guarantee, DOE will notify the borrower and lender in writ-
ing and provide them with a copy of a proposed Term Sheet 
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that sets forth the general terms and conditions (which are 
subject to negotiation) under which DOE may issue a Loan 
Guarantee.  

•	 Step	 4:	 Execution	 of	 a	 Conditional	 Commitment.	

Upon conclusion of the negotiation of the Term Sheet, and 
subject to consultation with the Secretary of the Treasury, the 
Term Sheet may be converted to a Conditional Commitment 
if both DOE and the applicant agree to the proposed terms and 
conditions in the Term Sheet. In connection with the initial so-
licitation, DOE will collect administrative fees from borrowers 
who enter into a Conditional Commitment. 

•	 Step	 5:	 Execution	 of	 the	 Loan	 Guarantee	 Agreement.	

Subsequent to entering into a Conditional Commitment, and 
upon agreement as to the terms and conditions contained in 
the Loan Guarantee Agreement and other related documents, 
as well as availability of authority provided in an appropriations 
act for the initial solicitation, DOE’s Credit Review Board will 

set a closing date. No loan or other debt obligations will be 
guaranteed by DOE until the Loan Guarantee Agreement and 
all related closing documents are executed. Loan Guarantee 
Agreements will specify fee requirements to cover the ongoing 
costs of servicing and monitoring the loan guarantee.

Paul	Hastings’	Global	Projects	Group	is	a	premier	energy	and	
project	finance	practice.	We	serve	independent	power	produc-
ers,	 power	 and	 gas	 marketers,	 investor-owned	 utilities	 and	
electric	 cooperatives,	 as	 well	 as	 various	 investors,	 lenders,	
multi-lateral	 agencies,	 developers,	 contractors,	 project	 com-
panies	and	operators.	We	offer	the	depth	of	legal	disciplines,	
industry	familiarity,	and	geographic	diversity	that	our	clients	
need.

If	 you	 have	 any	 questions	 regarding	 this	 new	 Federal	 loan	
guarantee	program	or	the	initial	solicitation,	please	contact:

Peter B. Saba 202-551-1794
peter Saba@paulhastings.com


