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Overview

On July 5, 2006, the Securities and Exchange Commission 
(“SEC”) approved the NASD’s proposal to amend Conduct 
Rules 2210 and 2211 to require members to disclose mutual 
fund expenses in all non-money market performance 
advertisements and correspondence. The amended rules 
add a new “text box” requirement for print advertisements, 
mandating that the new expense disclosure appear within 
a text box, and provide guidance as to the prominence 
and location of the disclosure for web-based, radio and 
television advertisements. 

The NASD will publish a Notice to Members announcing 
SEC approval within 60 days and the effective date of 
the amendments will be six months after the end of the 
calendar quarter following this publication. Members to re-file 
with the NASD all advertising material that incorporates the 
new disclosure. The NASD has advised members that they 
may file templates of material with the NASD and that all sales 
material covered by the template will be deemed to have been 
filed by the filing of the single template.

Rule Summary

The NASD has amended Rule 2210 by adding a new 
subsection to the rule, Rule 2210(d)(3) - “Disclosure of Fees, 
Expenses and Standardized Performance”. Rule 2210(d)(3) 
requires that all communications with the public, other than 
institutional sales material and public appearances1, that 
present non-money market open-end fund performance 
must also present the following information:

• the standardized performance information mandated by 
Rule 482 and Rule 34b-1, and 

• to the extent applicable:

n	 the maximum sales charge imposed on purchases 
or the maximum deferred sales charge, as stated in 
the current prospectus, current as to the date of the 
submission of the advertisement for publication or as 
of the date of distribution of other communication 
with the public; and 

n	 the total annual fund operating expense ratio, gross 
of any fee waivers or expense reimbursements, as 
stated in the fee table of the current prospectus.

In addition, Rule 2210(d)(3) has specific requirements as to 
the manner in which this information is presented:

• Print Advertisement – must disclose this information in 
a prominent “text box”. This text box may also include, 
at the member’s option, comparative performance 
and fee information, such as non-standardized fund 
performance, the performance of a relevant benchmark 
index, or a comparison of the fund’s expense ratio to the 
average expense ratio for similar funds.

• Website, Television, Radio or Video Advertisements - 
must disclose the expense information “prominently” 
(ie, in accordance with the proximity and prominence 
requirements under Rule 482),2 but the text box 
requirement does not apply. The release notes that the 
disclosures on a website can be presented through a 
hyperlink in accordance with Rule 482. 

Paul Hastings’ nationally recognized 
Investment Management Practice Group 
continues to be highly ranked among the 
top law firms by net assets of all mutual 
fund clients as reported by Lipper, 
a Reuters Company.
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If you have any questions about the SEC’s final guidance, or about investment management matters in general, please do not hesitate to contact any 
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In presenting expense information, the rule requires that 
expenses be shown on a gross basis. However, the rule 
does permit the display of net expenses, after waivers or 
reimbursements, in addition to gross expenses. Net expenses, 
if shown, must be presented in a fair and balanced manner 
(with no greater prominence than gross expenses) and may be 
included in the text box for print advertisements. If net 
expenses are shown, the advertisement must state whether 
the waivers were voluntary or contractual and the time period 
for which the waiver or expense reimbursement obligation 
remains in effect.

NOTES

1Rule 2211 has also been amended to require that the same disclosure appear 
in correspondence.
2In general, such information would need to be presented in a type size at least as 
large as, and of a style different from but at least as prominent as, the major portion 
of the advertisement.


