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Amendment to the Law Concerning the Stabilization of 
Employment of the Aged
by Setsuko Ueno, Yukiko Tsunoda and Kenji Hosokawa

On April 1, 2006, the Amendment to the Law Concerning the 
Stabilization of Employment of the Aged (the “Amendment”) 
took effect in Japan. The Amendment reflects the government’s 
effort to address the growing demographic pressure on its social 
security system caused by the country’s rapidly aging population 
and low birthrates. In contrast to the pre-Amendment law 
that permitted the mandatory retirement age to be set at 60, 
the Amendment imposes new obligations on all employers that 
have the effect of requiring them to continue the employment 
of workers until they reach age 65. This alert summarizes the 
measures from which an employer must choose to comply with 
the new requirements under the Amendment, as well as the key 
issues associated with each of the measures.

Three Measures Under the Amendment

The Amendment requires every employer that currently sets 
its mandatory retirement age under 65 to implement one of 
the following measures:

• Extend the mandatory retirement age to 65; 
• Introduce a re-employment system for employees  
between ages 60 and 65; or 
• Abolish mandatory retirement.

Option 1: Extension of the Mandatory Retirement Age to 65

Extension of a mandatory retirement age may be accomplished 
in one of two ways. One is to extend the mandatory retirement 
age immediately to 65. The other is to extend it in accordance 
with the following schedule through March 31, 2013:

• to 62, from now until March 31, 2007,  
• to 63, thereafter until March 31, 2010,  
• to 64, thereafter until March 31, 2013, and  
• to 65, thereafter (each, the “Applicable Lower Age Limit”).1

Option 2: Introduction of a Re-employment System 

The Amendment also provides that an employer may 
maintain its mandatory retirement age at 60, if it continues 
to employ workers who wish to work past age 60 until age 
65 (or the Applicable Lower Age Limit).Furthermore, under 
this measure, an employer may selectively re-employ workers 
based on “proper” criteria set forth in a written agreement 
with the labor union, if any, or with the representative of the 
majority of its employees. The criteria should be objective, 
specific and easily understandable. Vague criteria that allow 
selection of employees based on whether they are “necessary,” 
or subjective criteria that allow selection of employees based 
on “recommendations by superiors,” are impermissible. We 
recommend that the criteria address, at minimum, the indi-
vidual employee’s:

• desire and ability to work (e.g., skills, experience); 
• past performance (e.g., performance evaluations,            
   attendance, absenteeism, disciplinary actions); and 
• physical and/or mental health.2

Introduction of a re-employment system is the most flexible of the 
measures provided by the Amendment, because only this measure 
gives the employer the discretion to not continue the employment 
of every employee who wishes to work after age 60. 

Option 3: Abolishment of Mandatory Retirement 

While abolishment of mandatory retirement is contemplated 
under the Amendment, an employer should study carefully 
the potential adverse consequences prior to implementing 
this measure, in light of the difficulty of dismissing an 
employee in Japan. Although practitioners in Japan 
generally assume that a dismissal of an employee over age 
60 would not be subject to the same strict standards applied 
to dismissal of employees under age 60, there is no caselaw 
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addressing this point. Furthermore, the Amendment is silent 
as to the dismissal standards for employees over age 60. 
As a result, all employers are subject to the risk that their 
ability to terminate employees over age 60 is, in fact, more 
limited than is generally assumed. This risk would increase 
for an employer that abolishes mandatory retirement, as the 
employer would be exposed to this risk not only in connection 
with employees between ages 60 and 65, but also in 
connection with employees over age 65. If the risk 
materializes, an employer that has abolished mandatory 
retirement would be particularly vulnerable to an excess 
number of employees, a distribution of employees among 
age groups inconsistent with the employer’s business needs, 
or increases in employment-related costs. 

Terms of Employment Following Age 60

The Amendment is designed to promote the employment of 
elderly workers, but is silent as to the terms of employment 
of such workers. As such, in principle, employers have no 
obligation to continue these employees’ terms of employment 
in effect prior to their reaching age 60. Thus, an employer 
generally may employ workers who reach age 60 on a part-
time basis, in different positions, with reduced working hours, 
and even with reduced salary, unless the change in the terms 
would be unreasonable or unfair.3 Under a re-employment 
system, an employer may enter into a short-term 
re-employment contract with an employee that expires prior 
to his or her reaching age 65 (or the Applicable Lower Age 
Limit), provided that the employer allows renewal of the 
contract until the employee reaches such age. Employers 
should be sensitive to the individual circumstances in deciding 
the new terms of employment, as employees who suffer 
adverse changes in their terms may become disgruntled, and 
the morale of the workplace may be affected by the disparate 
treatment of old employees. 

Retirement Allowance

For employers that maintain retirement allowances, the 
Amendment has created uncertainty with respect to their 
accrual and payout. We believe any of the following 
approaches is acceptable under the Amendment:

• Approach 1: Pay out the allowance at age 60, based on the 
number of service years up to age 60 (with no accrual of a 
retirement allowance thereafter);

• Approach 2: Same as Approach 1, except that the payout is 
made at the time of retirement (with no accrual of interest 
on the allowance between age 60 and retirement);

• Approach 3: Pay out the allowance at age 65 (or 
the Applicable Lower Age Limit) based on the 

number of service years up to age 65 (or the 
Applicable Lower Age Limit); or

• Approach 4: Same as Approach 3, except that the accrual rate 
of the allowance between ages 60 and 65 (or the Applicable 
Lower Age Limit) is lower than that prior to age 60.

Furthermore, an employee may be given a choice between 
Approaches 1 and 2. The employer needs to tailor its new 
retirement allowance system in consideration of its general 
labor relations and competition in the labor market.  

Amendment of Work Rules and Notification        
to the Labor Standards Bureau

Work rules must be amended when an employer implements 
any of the measures required by the Amendment.4 Employers 
that are required to submit their work rules to the Labor 
Standards Bureau (i.e., those constantly employing more than 
10 employees) must obtain the opinion of the labor union or 
the representative of the majority of the employees prior to 
notifying the Labor Standards Bureau of any amendment of 
work rules.

Consequences of Compliance Failure

Currently, failure to adopt a measure required by the 
Amendment may result only in administrative advice, 
guidance or recommendation by the government. An 
employer faces no criminal sanction for such failure. 
Nonetheless, we recommend that all employers approach 
the Amendment with care, as employment of the elderly 
will remain a sensitive political issue for the foreseeable 
future in Japan.
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If you have any questions regarding this alert and the Amendment to the Law Concerning the Stabilization of Employment of the 
Aged, please do not hesitate to contact any of the following attorneys.

New York Office
Erika Collins 1-212-318-6789
erikacollins@paulhastings.com

Marjorie Culver 1-212-318-6650
marjorieculver@paulhastings.com 

Kenji Hosokawa 1-212-318-6874
kenjihosokawa@paulhastings.com

Tokyo Office
Setsuko Ueno 813-6229-6106
setsukoueno@paulhastings.com

Yukiko Tsunoda 813-6229-6114
yukikotsunoda@paulhastings.com

Eiichi Nagai 813-6229-6141
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NOTES

1 See Supplementary Provision of the Amendment art. 4.
2 Pursuant to the Law Concerning the Promotion of the Employment of the Disabled, a company that employs at least 53 regular employees is generally subject to the requirement 
that 1.8 percent of its regular work force must be “disabled individuals.” A disabled individual is defined as one who suffers from a physical or mental disability that places a 
long-term, substantial limitation on his or her professional life or for whom participation in a profession is extremely difficult on a long-term basis. Pursuant to this Law, some 
companies are seeking to hire or continue the employment of disabled individuals over age 60. Such companies may (but are not required to) apply different re-employment 
criteria to disabled individuals, for example, by relaxing criteria that disproportionately and adversely affect them, such as physical and/or mental health. Please contact any of 
the attorneys listed below to receive further information on the laws in Japan related to the employment of disabled individuals.
3 Although reduction of an employee’s salary is generally restricted under Japanese law and is uncommon, we believe that an employer can rely on any of the following 
justifications to reduce the salary of a worker who reaches age 60, without being considered unfair or unreasonable. First, the purpose of the Amendment is promotion of the 
employment of the elderly, and the Amendment is silent as to terms of such employment. Second, an employee over age 60 who suffers a salary reduction can be compensated 
through (i) a special distribution of his or her old-age pension upon request, even while receiving salary and (ii) supplemental income from employment insurance that is triggered 
when an elderly worker’s salary is reduced by more than 25 percent. Finally, generally, no issue arises from a salary reduction if it corresponds to a reduction in working hours or 
days or reassignment to a different position. 
4 This is because the measures affect “terms regarding retirement” under Article 89-3 of the Labor Standards Law. 


