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California Court of Appeal Decision Further Limits Ability of Plaintiffs to 
Maintain a Claim and Certify a Class Action Under Unfair Competition Law
By Joshua G. Hamilton
Enacted as consumer protection statutes, California’s Unfair 
Competition Law1 (“UCL”) and the False Advertising Law 
(“FAL”)2 have been abused by plaintiffs’ attorneys using ques-
tionable self-created “consumer” organizations to extract nui-
sance settlements from businesses that have committed no 
real violation of law. Over the past few years, however, the 
judiciary, legislature and California voters have responded to this 
abuse by increasing the standing requirements under the UCL 
and FAL, and also by limiting the remedies available. Proposi-
tion 64, passed in November 2004 by voters in the California 
general election, was a response to attorneys bringing “frivolous 
lawsuits against small businesses even though they had no client 
or evidence that anyone was damaged or misled.”3 

Furthering this trend, the California Court of Appeal re-
cently struck a further blow to attorney manufactured 
UCL and FAL actions. By strictly adhering to the plain lan-
guage of Proposition 64, the Court eliminated the “like-
lihood of deception” standard from the UCL and FAL, 
effectively closing the loophole that allowed plaintiffs’ counsel 
to bring suit on behalf of clients who never actually relied 
on the purported false or misleading misrepresentation or 
advertisement when entering into the transaction at issue. Pfizer, 
Inc. v. Superior Ct. (Galfano), No. B188106, 2006 WL 1892581 
at *8 (July 11, 2006). The decision is significant for any 
business, but particularly for businesses faced with defending 
potential or actual consumer class actions. The Court held 
that all putative class members must demonstrate some actual 
injury to have standing under the UCL and FAL. These two 
important mandates give teeth to Proposition 64 by 
dramatically restricting the statute to apply to only those who 
actually  have suffered injury based on their reliance on a par-
ticular representation. As stated by the Court, “given the new 
restrictions on private enforcement under the UCL and FAL, 
enforcement of these statutes in legitimate cases is increasingly 
the responsibility of a vigilant state Attorney General and/or 
local public prosecutors.” Pfizer, 2006 WL 1892581 at *10. 

Moreover, less than two weeks after the Pfizer decision, the Cali-
fornia Supreme Court held that the requirements of Proposition 
64 apply retroactively to pending cases filed prior to the statute’s 
enactment. Californians for Disability Rights v. Mervyn’s LLC, 

No. 2002-051738, 2006 WL 2042601 (July 24, 2006).  The 
California Supreme Court’s ruling in Mervyn’s allows the hold-
ing in Pfizer to apply to all pending actions.

Background of Pfizer Case

In January 2005, Steve Galfano filed a consumer action 
against Pfizer, the manufacturer of Listerine mouthwash, 
asserting claims for false advertising and breach of express 
warranty. Galfano alleged that advertising the mouthwash as 
being as “effective as floss” was misleading and implied that 
using Listerine could replace flossing as a means of reducing 
plaque and preventing gingivitis. In September of that year, 
Galfano sought class certification of “[a]ll persons who 
purchased Listerine with labels that state ‘as effective as floss,’ 
in California, from June 28, 2004 through January 7, 2005.”

Pfizer argued that class certification should not be granted 
because the facts for each member differed; therefore, no 
common issues predominated among the class. Furthermore, 
(1) some members of the class may not have seen or read the 
label, (2) others may have seen the label, but did not rely on 
it when making their purchase, (3) still others may not have 
suffered financial injury as a result of relying on the label, and 
(4) of those who did suffer financial injury, proving damages 
would be impracticable.

Rejecting Pfizer’s arguments, the trial court certified a class on 
November 22, 2005, consisting of “all persons who purchased 
Listerine, in California, from June 2004 through January 7, 
2005,” (Pfizer, 2006 WL 1892581 at *1) and refused to rule 
on whether Proposition 64 changed the standing require-
ments for class members under the UCL. The California court 
of Appeal reversed the trial Court’s decision granting class 
certification, and its holding significantly limited the 
availability of using the UCL or FAL as a predicate for 
consumer class actions.

The Pfizer Court’s Ruling Properly Enforces the 
Mandates of Proposition 64

After the enactment of Proposition 64, but prior to the Court’s 
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decision in Pfizer, the scope of the UCL and FAL was in 
limbo. The UCL protects consumers from unlawful, unfair, or 
fraudulent business acts or practices, while the FAL 
disallows consumer deception in advertising.4 The purpose of 
Proposition 64, however, was to “protect small businesses from 
frivolous lawsuits – close the shakedown loophole” previously 
available under the UCL and FAL. To do this, Proposition 
64 changed the language of both the UCL and the FAL from 
permitting “any person acting for the interest of itself, its 
members, or the general public” to bring an action. Instead, 
the statute was amended to more restrictively permit only 
federal, state, and local prosecutors and any “person [who] has 
suffered injury [in fact] and lost money or property [as a result of 
such unfair competition]” to bring an action. (Ballot Argument 
at 38.) Furthermore, Proposition 64 stripped plaintiffs’ 
attorneys of the ability to maintain a class action under 
the UCL without meeting the requirement of 
California Code of Civil Procedure Section 382.5

Despite this requirement of pecuniary harm, prior to Pfiz-
er there was a gap between effectuating the purpose of 
Proposition 64 and case law interpreting standing 
requirements. Specifically, California courts historically ap-
plied an objective standard, requiring only that a plaintiff 
show that the public was “likely to be deceived” in order to 
state a claim under the UCL and FAL. Korea Supply Co. v. 
Lockheed Martin Corp., 29 Cal. 4th 1134, 1151 (2003). 
Under this principle, “a violation of the UCL could be 
shown even if no one was actually deceived, relied upon the 
fraudulent practice, or sustained any damage. Instead, it was 
only necessary to show that members of the public are likely 
to be deceived.” Progressive West Ins. Co. v. Superior Court, 135 
Cal. App. 4th 263, 284 (2005) (italics added).  The Pfizer 
Court found that the likelihood of deception standard could 
not be reconciled with Proposition 64’s standing requirement:

In order to meet the “community of interest” require-
ment of Code of Civil Procedure section 382, the 
class members being represented by the named plain-
tiff likewise must have suffered injury in fact and lost 
money or property as a result of the unfair competi-
tion or false advertising. (§§ 17204, 17535.) 

Therefore, unless an action under the UCL or the 
FAL is brought by the Attorney General or local pub-
lic prosecutors, the mere likelihood of harm to mem-
bers of the public is no longer sufficient for standing 
to sue. Persons who have not suffered any “injury in 
fact” and who have not lost money or property as a re-
sult of an alleged fraudulent business practice or false 
advertising (§§ 17204, 17535) cannot state a cause of 
action based merely on the “likelihood” that members 
of the public will be deceived.

Pfizer, 2006 WL1892581 at *8. The Pfizer Court closed 

a significant loophole available for an attorney to manu-
facture a case where a plaintiff or putative class member 
never relied on the alleged deceptive practice. In invok-
ing a reliance requirement into the UCL, the Court deter-
mined that the injury must have been “a result of” the il-
legal practice; a plaintiff cannot bring suit unless he or she 
actually relied on the misrepresentation when entering into the 
transaction that caused the injury in fact. Therefore, if the 
consumer never read or saw the misrepresentation or relied on 
some other reasoning when choosing the product or service, 
then he or she could not have relied on the misrepresentation 
and lacks standing to bring suit. Id. at *10.

The Court also was faced with the issue of whether the in-
jury in fact and reliance factors extended to all members of a 
putative class.  Although Proposition 64 was enacted before 
the commencement of the Pfizer case, the trial court refused 
to extend to members of a class action the requirement that, 
to bring suit under the UCL, all members of the class action 
had to have suffered an injury in fact. Galfano argued that 
Proposition 64 applies only to class representatives and does 
not extend to members of the class, while Pfizer argued that 
Proposition 64 denies standing to any putative class member 
who has not suffered injury in fact.

Following the plain language of Proposition 64, the Court 
unwaveringly concluded that all members of a class action 
must suffer injury in fact and lose money or property to bring 
suit under the UCL or FAL. It reasoned that, because Code 
of Civil Procedure Section 382 requires a class representative’s 
claims to be typical of the class, and the class representative 
must suffer injury in fact to have standing, then the members 
of the class must suffer from a similar injury in fact for the class 
representative to have a typical claim. The Court reiterates that 
the mere likelihood that a consumer may rely and be deceived 
by a misleading advertisement is no longer sufficient to state 
a claim. 

Impact on Defendants in Unfair Competition 
Class Actions

The Court’s decision eliminating the “likelihood of decep-
tion” standard and drastically narrowing standing for class 
members in consumer class actions will provide a critical tool 
for defense attorneys in defeating claims brought under the 
UCL or FAL. By requiring class members to suffer an injury 
in fact that resulted from their reliance on the misrepresenta-
tion, the Court not only limited the number of qualifying 
plaintiffs, but also raised plaintiffs’ burden of proof. Essen-
tially, plaintiffs in class actions brought under either the UCL 
or FAL must offer some evidence that the named plaintiff 
and each putative class member was aware of the misrepre-
sentation and actually relied on that misrepresentation when 
entering into the transaction. Moreover, each putative class 
member must demonstrate some injury in fact resulting from 



�

StayCurrent

his or her reliance on the misrepresentation. By virtue of the 
the California Supreme Court holding in Mervyn’s, the Pfizer 
Court’s mandate applies retroactively to all pending cases as 
well. All told, as a result of Pfizer, the bar is now set even 

higher for plaintiffs’ counsel to bring a UCL or FAL claim, 
let alone successfully certify consumer class actions in Cali-
fornia based on the UCL or FAL.
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NOTES

1UCL is codified at California Business and Professions. Code Section 17200 et 
seq.
2FAL is codified at California Business and Professions Code Section 17500 et 
seq. 
3Ballot Argument in Favor of Prop. 64 (“Ballot Argument”), p. 40, Ballot Pamphlet 
General Elec. (Nov. 2, 2004).
4Any violation of the FAL is necessarily a violation of the UCL. Pfizer at *1.
5Section 382 of the Code of Civil Procedure authorizes class suits in California 
when “the question is one of a common or general interest, of many persons, or 
when the parties are numerous, and it is impractical to bring them all before the 
Court.” Washington Mut. Bank v. Superior Court, 24 Cal. 4th 906, 913 (2001). 
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