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Employer Conduct Other Than “Adverse Employment Actions” Can Lead To A Retaliation 
Claim, Supreme Court Holds
By Neal D. Mollen and Courtney R. Mueller

Adopting a broader test for retaliation under Title VII than 
had previously existed in many federal judicial circuits, the Su-
preme Court of the United States has concluded that a plain-
tiff may establish retaliation under Title VII by demonstrating 
that his or her employer has purposefully acted in a manner 
that would dissuade a reasonable employee from making or 
supporting a charge of discrimination. The Court’s decision in 
Burlington Northern v. White, No. 05-529, brings a measure of 
clarity and resolves a split of authority among the courts of ap-
peals that had persisted for years. In several circuits, however, 
it will also make it somewhat easier for plaintiffs to state a 
claim, and thus more difficult for employers to obtain sum-
mary judgment in some cases.

From the Track to the Forklift and Back

In 1997, Sheila White was hired by Burlington Northern & 
Santa Fe Railway Company as the only woman in its Mem-
phis, Tennessee Maintenance of Way department. Although 
she was initially hired as a track laborer, White was assigned to 
operate the forklift very soon after she started working for the 
railroad. Approximately three months after she started driv-
ing the forklift, White complained to railroad officials that her 
immediate supervisor, Bill Joiner, had repeatedly commented 
that women should not be working in the Maintenance of 
Way department. White also reported to railroad officials that 
Joiner had made insulting and inappropriate comments to her 
in front of her male colleagues.   

After investigating White’s allegations, Burlington Northern 
suspended Joiner for 10 days and ordered him to attend sexual 
harassment training. At the same time, however, the railroad 
removed White from forklift duty, assigning her to track la-
borer duties — duties that are far more grueling and strenuous 
than forklift duty. Burlington Northern explained that the re-
assignment was made because of a co-worker’s complaint that, 
in fairness, a “’more senior man’” should have the “less ardu-
ous and cleaner job” of forklift operator. 364 F.3d 789, 792 
(6th Cir 2004). Despite the change in her job responsibilities, 
White’s salary and benefits remained the same.

Soon after being removed from forklift duty, White filed a 
Complaint with the Equal Employment Opportunity Com-
mission (EEOC), claiming that the reassignment of her job 
duties constituted unlawful gender-based discrimination and 
retaliation for having earlier complained about her immedi-
ate supervisor, Joiner. Approximately two months later, White 
filed a second retaliation charge with the EEOC, claiming that 
Burlington Northern had placed her under surveillance. Sev-
eral days later, White had a disagreement with her supervisor. 
As a result, White’s supervisor suspended her for insubordina-
tion. White invoked Burlington Northern’s grievance proce-
dure. The railroad investigated her grievance and concluded 
that White had not, in fact, been insubordinate. White was 
reinstated with backpay for the 37 days that she was suspend-
ed. Following her reinstatement, White filed an additional re-
taliation charge with the EEOC based upon the suspension 
without pay. 

After exhausting her administrative remedies, White filed an 
action against Burlington Northern in federal court. She al-
leged that by changing her job responsibilities and suspend-
ing her for 37 days without pay, the railroad had committed 
unlawful retaliation under Title VII. A jury found in White’s 
favor on both of her claims, awarding her $43,500.00 in com-
pensatory damages  and $54,295 in attorney’s fees. Initially, a 
divided Sixth Circuit panel reversed the judgment and found 
for Burlington. However, the full Court of Appeals vacated the 
panel’s decision and heard the matter en banc. The full Sixth 
Circuit affirmed the District Court’s judgment for White on 
both retaliation claims. On June 22, 2006, the Supreme Court 
agreed. 

The Supreme Court’s Decision

In a decision that had the full support of eight Justices, the 
Supreme Court resolved a split that had existed in the Circuits 
for years. (Justice Alito, concurring, agreed with the result but 
did not agree with the majority’s reasoning). Some Circuits 
had previously limited Title VII retaliation claims to circum-
stances in which the plaintiff could prove that he or she had 
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suffered an adverse employment action affecting the terms and 
conditions of employment, such as a termination, a demotion or 
a change in pay. Other circuits had placed a less onerous burden 
on retaliation plaintiffs, requiring only proof that the employer’s 
actions were “materially adverse” and would have dissuaded a 
reasonable person in the plaintiff ’s circumstances from making 
or supporting a charge of discrimination. 

To resolve the split in the circuits, the Court first looked to the 
language of Title VII itself, specifically, Sections 703(a) and 
704(a). Section 703(a), Title VII’s core anti-discrimination pro-
vision, makes it an unlawful employment practice for an em-
ployer to discriminate against any individual with respect to his 
compensation, terms, conditions, or privileges of employment, be-
cause of such individual’s race, color, religion, sex or national 
origin, thus linking the proscribed actions directly to the terms 
and conditions of employment. (Emphasis added.) By contrast, 
§ 704(a) — Title VII’s anti-retaliation provision — makes it un-
lawful for any employer to discriminate against any employee or 
applicant for employment because he or she has participated in a 
proceeding under the Act (e.g., filed a charge of discrimination) 
or opposed any practice made unlawful by Title VII. The Court 
noted that the limiting “terms and conditions” language present 
in § 703(a) is absent from §704(a). Justice Breyer, writing for the 
Court, presumed that Congress had acted purposefully in decid-
ing which words to include and which words to exclude, and 
concluded that the differences between the two sections were 
intended to be meaningful. Congress must have recognized, the 
Court held, that an employer can effectively retaliate against an 
employee by taking actions not directly related to the employee’s 
employment. The protections afforded under the anti-retaliation 
provision of Title VII, then, must, under the plain language of 
the statute, be broader than those afforded under the anti-dis-
crimination provision. 

The Court recognized, however, that Congress did not intend to 
turn “petty slights and minor annoyances” into a federal cause of 
action. It thus rejected White’ argument that any “discrimina-
tion” — i.e. any difference in treatment in response to protected 
conduct — might be actionable. Claiming to be searching for a 
middle ground, the Court concluded that the statute protected 
individuals from any employer actions that “well might have dis-
suaded a reasonable worker from making or supporting a charge 
or discrimination” in the same circumstances. The Court em-
phasized that the action must cause significant harm. Although 
the Court noted that the determination of “material” will be 
objective, it also said that “context matters”; a transfer to a less 
desirable shift might be trivial to most employees but might, the 
Court observed, be highly significant to a single mother with 
school-age children. 

Applying this standard to White’s case, the Court held that, 
while a reassignment of job duties will not “automatically [be] 
actionable,” the changes in this case were significant. The undis-
puted evidence clearly demonstrated that the track laborer posi-

tion was considered to be far more difficult, less desirable, and 
“dirtier” than the forklift operator position, even though both 
were embraced within a single formal job description. Further, 
the Court held that the jury had a reasonable basis for finding 
that White’s 37-day suspension without pay, following several 
complaints to Burlington Northern management, constituted 
unlawful retaliation. 

Impact on Employers

Although reports in the popular press have characterized the 
Burlington Northern decision as a landslide for plaintiffs, the 
practical implications of the decision may be less far-reaching 
than some have suggested. First, it does not change the law at 
all in the Seventh and District of Columbia Circuits, and argu-
ably creates a more employer-favorable standard than currently 
exists in the Ninth Circuit. Second, the Supreme Court has now 
made clear that the broad, anti-retaliation language of Title VII 
is, by no means, unlimited; the conduct about which the plain-
tiff/charging party complains must be “materially adverse” and 
“significant” (and not “trivial” or a mere “annoyance”) to rise to 
the level of actionable retaliation. Finally, the Court’s opinion 
likely will be helpful to employers attempting to limit the reach 
of  Title VII’s anti-discrimination provision to what has more 
traditionally been viewed as adverse employment actions. 

Nevertheless, dealing with incumbent employees who have filed 
charges has always been a difficult matter, and it is going to be-
come more so under Burlington Northern. The decision will make 
every management decision made about such an individual far 
more consequential, and will complicate the already-difficult job 
first-level supervisors have in directing such employees. Every 
job assignment will be subjected to greater scrutiny, especially 
where the charging party/employee is represented, and employ-
ers will be well-advised to provide first-line supervisors with ef-
fective human resources assistance in navigating these perilous 
waters. It is now more crucial than ever that all supervisory and 
managerial employees are trained on how to address such situa-
tions properly. 

Finally, it is very likely that, at least in the short run, employ-
ers will see a significant increase in the number of retaliation 
claims they face, and may find it somewhat more difficult to 
defeat some of them prior to trial. Because the “materially ad-
verse” standard will require an assessment of all the facts and 
circumstances surrounding a particular decision, some judges 
will, at least at first, be unnecessarily reluctant to use the sum-
mary judgment tool to weed out some marginal cases. The lower 
courts however, typically and over time, tend to accommodate 
effectively such changes in the prevailing legal standards to the 
realities of litigation and find ways to administer them in com-
mon-sense ways.



StayCurrent

17 Offices Worldwide | Paul, Hastings, Janofsky & Walker llp | www.paulhastings.com 

StayCurrent is published solely for the interests of friends and clients of Paul, Hastings, Janofsky & Walker LLP and should in no way be relied upon or construed as legal advice. For 
specific information on recent developments or particular factual situations, the opinion of legal counsel should be sought. Paul Hastings is a limited liability partnership. Copyright © 
2006 Paul, Hastings, Janofsky & Walker LLP.

IRS Circular 230 Disclosure: As required by U.S. Treasury Regulations governing tax practice, you are hereby advised that any written tax advice contained herein or attached was 
not written or intended to be used (and cannot be used)by any taxpayer for the purpose of avoiding penalties that may be imposed under the U.S. Internal Revenue Code.

If you have any questions regarding this alert and the changes to the law of retaliation that will likely follow White, please do not hesitate 
to contact any of the following attorneys:

Atlanta
Leslie A. Dent 404-815-2233 
lesliedent@paulhastings.com

Los Angeles
Elena R. Baca 213-683-6306
elenabaca@paulhastings.com

New York
Cheryl R. Saban 212-318-6022 
cherylsaban@paulhastings.com

Orange County
Stephen L. Berry 714-668-6246
stephenberry@paulhastings.com

Palo Alto
Bradford K. Newman 650-320-1827
bradfordnewman@paulhastings.com

San Diego
Mary C. Dollarhide 858-720-2660 
marydollarhide@paulhastings.com

San Francisco
Paul W. Cane, Jr. 415-856-7014 
paulcane@paulhastings.com

Stamford
Ken W. Gage 203-961-7475
kennethgage@paulhastings.com

Washington, DC
Neal D. Mollen 202-551-1738
nealmollen@paulhastings.com


