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Two important decisions relating to liability to remediate 
contaminated land have recently been given by the High 
Court.

Sevenoaks Case

The first case was in fact remitted back to the Magistrates’ Court 
by the High Court for reconsideration, but the parties have now 
agreed to settle the case out of court on a confidential basis. The 
case related to investigations carried out by Sevenoaks District 
Council (“SDC”) (as the environmental authority) in 1991 at 
a housing development site which led it to conclude that there 
was a significant possibility of significant harm being caused 
to the residents on the estate in view of the material infilled 
in former clay pits on the site which was generating landfill 
gas. The Council therefore served a remediation notice on the 
redeveloper of the site Circular Facilities Limited (“CF”) under 
the Environmental Protection Act 1990 (“EPA”) on the basis 
that the site was contaminated and that CF had knowingly 
permitted the presence of the material which led to the landfill 
gas.

CF appealed against the remediation notice to the Magistrates’ 
Court on the grounds that it was not the “appropriate person” 
for the purposes of the regime. The magistrates dismissed the 
appeal on the basis that CF must have been aware of a site 
investigation report in 1978 which revealed the presence of 
the infill material and therefore must have been aware of 
the existence of the contaminated material which led to the 
generation of the landfill gas. CF appealed to the High Court 
which held that the Magistrates’ Court had not explained 
upon what basis it had concluded that CF had been aware of 
the 1978 report and ordered a re-trial. CF’s director had given 
evidence to the Magistrates’ Court to the effect that he was 
not aware of the report until Sevenoaks District Council had 
brought it to his attention in 2002/03. The site redevelopment 
had commenced in 1980 with the last plot being sold in 1985. 
The High Court also held that there was no requirement for 
a person to be aware that a chemical reaction or biological 
process may occur and knowledge of the original substance 

was taken to be sufficient knowledge of any subsequent 
substance generated by such process.

The outcome of this case would have been reviewed with great 
interest but the parties, as stated above, settled out of court. 

National Grid Case

The second case concerns a decision by the High Court which 
ruled that National Grid Gas plc (“NGG”) is liable under the 
contaminated land regime for contamination caused by its 
statutory predecessors.

The site in question was a former gas works which had 
been redeveloped for housing in 1996. In 2001 coal tar was 
discovered in one of the gardens and upon further investigation 
it was found that 47 other plots were similarly affected. In 
2003 the site was formally identified as contaminated land 
and was designated as a special site due to its location above 
a major aquifer which posed a significant possibility of 
significant harm to the residents. Therefore the Environment 
Agency carried out the remediation itself and sought to 
recover a reasonable portion (circa £400k-£700k) of the costs 
from NGG on the basis that the contamination had been 
caused by its statutory predecessors. The Environment Agency 
identified two appropriate persons who were liable under 
the regime, namely NGG on the basis it was liable for the 
acts of its statutory predecessors and the redeveloper of the 
site. However, the redeveloper was no longer in existence (it 
had been dissolved in 1993) and so in applying the statutory 
guidance NGG remained as the sole person who caused or 
knowingly permitted the contamination and as a result was 
liable to contribute towards the costs of the remediation. 

NGG judicially reviewed the Environment Agency’s decision 
on the grounds that it did not itself cause or knowingly permit 
the contamination as it was a separate legal entity from its 
predecessors and the relevant gas transfer schemes transferred 
only those liabilities which were in existence at the time of 
the transfer and did not apply to any potential or contingent 



StayCurrent

17 Offices Worldwide | Paul, Hastings, Janofsky & Walker llp | www.paulhastings.com 

StayCurrent is published solely for the interests of friends and clients of Paul, Hastings, Janofsky & Walker (Europe) LLP and should in no way be relied upon or con-
strued as legal advice. For specific information on recent developments or particular factual situations, the opinion of legal counsel should be sought. Paul Hastings 
is a limited liability partnership. Copyright © 2006 Paul, Hastings, Janofsky & Walker LLP.

liabilities which later crystallised under subsequent legislation.
NGG’s application was, however, dismissed by the High Court 
as they considered that Parliament’s intention was that liability 
in respect of contamination caused by relevant statutory 
predecessors should be borne by their statutory successors and 
that the provisions of the EPA should be given a purposeful 
approach. The various statutory provisions that transferred 
the property, rights and liabilities of its predecessors to NGG 
were drafted to ensure legal continuity as compared to where a 
company cannot be “found” as it has been dissolved or struck 
off and as a result cannot be held liable for the costs of clean 
up. As a result, the word “person” includes both the actual 
undertaking which caused or permitted the contamination and 
anybody that has succeeded to the liabilities of that original 
undertaking under the relevant statutory schemes. The relevant 
gas transfer schemes had transferred to NGG both the existing 
and contingent liabilities accrued by statutory predecessors. 
Liability under the EPA is retrospective and so can apply to 
contamination caused prior to the entry into force of those 
statutory provisions.

This case has important consequences in terms of potential 
liability in respect of any other gaswork sites (approx 2000 
in number) across the UK (NGG could be looking at a bill 
for £1bn in remediation costs) and also in terms of liability 
for contamination caused by other undertakings such as rail 
companies, electricity and water utility companies which 
have been subject to nationalisation, privatisation or local 
government reorganisation. Not surprisingly, the High Court 
has granted NGG leave to appeal to the House of Lords which 
is expected to be expedited.

What Next?

There has been concern as to the effectiveness of the regime 
with only 89 sites having been identified as being contaminated 
and only five remediation notices having been served. The 
Government had hoped that the regime would work so that the 
relevant appropriate persons would be encouraged to carry out 
voluntary remediation but potential difficulties in ascertaining 
who caused and permitted the contamination as evidenced by 
these cases and lack of resources at local authority level is likely 

to mean that local authorities are going to be even more wary 
of formal action under the regime, thus reducing the incentive 
for voluntary remediation.

The message sent to the enforcing authorities under the Circular 
Facilities case was clear that the contaminated land regime had 
lost its teeth. However, the High Court’s ruling in this case has 
restored faith in of the regime and its interpretation but the 
House of Lords decision will be watched with great interest. 
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