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Recent Class Action Lawsuits Allege Improper Charges by Hospitals for Inspection and 
Copying of Patients’ Records For Their Attorneys
By Peter M. Stone and Panteha Abdollahi

Introduction

Recently, several class action lawsuits have been filed against 
California hospitals alleging the hospitals have violated 
California Evidence Code Section 1158 and therefore have 
committed an unfair and deceptive business practice under 
California’s Unfair Competition Laws. Some of these lawsuits 
involve hospitals who have contracted with third-parties to 
provide copy services. These lawsuits raise several questions, 
including: (1) what are the requirements imposed by California 
law upon hospitals or other providers? (2) can liability be avoided 
by contracting with third-parties? and (3) what should hospitals 
or other health care providers do to avoid liability?

California Law Requirements

Prior to filing of any action or the defendant’s appearance 
in an action, California Evidence Code Section 1158 gives 
patients certain specified rights to access their medical 
records. Adult patients—or in the case of a minor, the minor’s 
parent or guardian—may authorize their attorneys to 
inspect and copy the patient’s medical records. If the patient is 
deceased, his or her personal representative or heir also has 
these rights. When an attorney presents the health care 
provider with the signed, written authorization (or a copy of 
the authorization), the health care provider should allow the 
attorney, or the attorney’s representative, to inspect and copy 
the patient’s records kept under the hospital’s custody or control.

Who is Subject to Section 1158?

Section 1158 applies to physicians and surgeons, dentists, 
registered nurses, dispensing opticians, registered physical 
therapists, podiatrists, licensed psychologists, osteopathic 
physicians and surgeons, chiropractors, clinical laboratory 
bioanalysts, clinical laboratory technologists, or pharmacists 
and pharmacies licensed in California. Section 1158 also 
applies to licensed hospitals.

How Much May the Health Care Provider Charge?

Health care providers may charge the individual who 
authorized the copying or inspection of records for any 
“reasonable costs” incurred in retrieving and copying the records. 
California law defines reasonable costs to include, but not to be 
limited to, the following specific costs: $0.10 per page for repro-
ducing documents 8 1/2 by 14 inches or less; $0.20 per page 
for copying microfilm documents; actual costs for reproducing 
oversize documents or documents requiring special processing; 
actual postal charges; actual costs for the retrieval and return 
of records held by third-parties; and clerical costs incurred in 
locating and providing the records at a maximum rate of $16.00 
per hour billed on the basis of $4.00 per quarter hour. In 
addition, if the records are delivered to the attorney or the 
attorney’s representative at the record custodian’s place of business, 
the health care provider may not charge more than $15.00 for 
complying with the authorization, plus actual costs, if any, for 
retrieval and return of records held offsite by a third-party. 

When the requesting attorney employs a professional 
photocopier or anyone identified in Section 22451 of the 
California Business and Professions Code to copy or review 
the records, the hospital or health care provider must allow 
that individual to perform the copying. 

How Long Does the Provider Have to Comply With the Request?

The health care provider must grant access to the medical 
records during business hours and within five days after 
receiving the written authorization.

What are the Consequences if the Provider Fails to Comply? 

Failure to produce the records within the required time 
limitations may expose the hospital or other entity to 
liability. Section 1158 permits recovery for all reasonable 
expenses, including attorney’s fees, incurred in any proceeding 
to enforce a Section 1158 request. In addition, plaintiffs may 
bring suit pursuant to California’s Unfair Competition Law, 
Business and Professions Code Section 17200 et seq, for 
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purported violations of Section 1158. Potential liability for 
unfair competition includes injunctive relief and civil penalties 
of up to $2,500 for each violation

Can a Provider Avoid Liability By Contracting With an Outside 
Service to Provide Copying and Inspection?

In a recent California Court of Appeal decision, Thornburg 
v. Superior Court, 41 Cal. Rptr. 3d 156 (Cal. Ct. App. 2006), 
the court held that hospitals may not avoid the provisions and 
limitations of Section 1158 by using an outside company for 
copy services. In addition, health care providers’ agents or con-
tractors also may face Section 1158 liability if (1) they assume 
the duty to respond to Section 1158 requests and (2) they act 
for their own advantage and benefit as well as the interests of the 
health care provider. Thus, if outside service providers charge 
more for copying patient medical records than the medical pro-
vider may charge, both the outside service and the health care 
provider may incur Section 1158 liability. 

Avoiding Class Action Liability

In light of the recent decision in Thornburg, courts may continue 
to see an increase in class action suits. To avoid liability, hospitals 
and other entities subject to Section 1158 should review their 
compliance and/or the compliance of their third-party vendors 
with the legal requirements discussed above.
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