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ERISA Update: Retirement and Health Plans 
By J. Mark Poerio and Eric R. Keller

Summarized below are a broad spectrum of recent court de-
cisions and governmental developments relating to ERISA 
plans. These developments have a common thread in that they 
suggest material, though in many cases minor, changes that 
plan sponsors should consider for their retirement and health 
plans (see the boxes below for precise actions that are worth 
considering in 2006). More detailed information about any 
item is available from our ERISA attorneys listed below.

Retirement Plans

Liability for Employer Stock Drop. Delta Air Lines has become 
the most recent employer to succeed in dismissing 401(k) class 
action litigation in what is known as a “stock drop” case, in 
part because its  401(k) plan document mandated the inclu-
sion of employer stock as one of many investment alternatives 
for participants. See Smith v. Delta Air Lines (N.D.Ga, Mar. 
31, 2006). 

□ Companies who sponsor plans invested in employer stock 
should consider plan amendments and other structural 
strategies that position them to better defend against stock 
drop litigation. An ERISA Committee Charter may help.

Plan Amendments and IRS Determination Letters. IRS Notice 
2005-95 provides transitional relief for plan amendments re-
lating to automatic rollovers, the final 401(k)/(m) regulations, 
and retroactive annuity starting dates. More generally, the IRS 
has finalized its program for issuing cyclical determination let-
ters with respect to plan qualification. 

□ Plan sponsors should identify their “cycle” for seeking 
future determination letters, and in the meantime verify 
that their retirement plans (1) include all required amend-
ments, and (2) have an up-to-date determination letter.

Red Flag for Exclusions of Part-Time, Temporary, or Seasonal 
Employees. In February, the IRS advised its agents who review 
determination letter applications to require plan sponsors to 
remove plan language that excludes part-time, temporary or 
seasonal employees or otherwise imposes any indirect service 
condition that could exclude employees even if they have satis-

fied the Code’s maximum service requirement of 1000 hours 
of service in 12 months.

□ Plan sponsors should have their plan documents reviewed 
to determine whether they should be revised in light of the 
IRS’s new policy.

IRS Issues “Top 10” Violations Identified in Audits of Tax-
Qualified Plans. The IRS recently published a list of the top 
ten compliance problems uncovered by agents in audits. The 
issues identified include not only plan document problems but 
also operational errors including those relating to acquisitions, 
discrimination testing, loans, distributions, as well as plan ex-
penses and investments. 

□ Plan sponsors should review the list and, if appropriate, 
take corrective measures.

Eliminating Optional Forms of  Distribution. Last summer, 
the IRS issued final regulations permitting plans to eliminate 
“redundant” or “non-core” optional forms of benefit in defined 
benefit plans. At the same time, the IRS proposed rules that 
would allow elimination of unused alternatives. 

□ Plan sponsors should consider eliminating optional forms 
of benefit in their defined benefit (as well as defined con-
tribution) plans, to simplify plan administration and re-
duce expense. 

DOL/SEC Push Fiduciaries to Better Understand Mutu-
al Fund Fees and Exercise More Diligence in Selecting and 
Monitoring Pension Consultants. The DOL and the SEC have 
published a set of 10 questions to assist retirement plan fidu-
ciaries in evaluating the objectivity of the recommendations 
provided, or to be provided, by a pension consultant. In ad-
dition, DOL officials have advised that retirement plan fidu-
ciaries need to better understand how their plans are charged 
fees by mutual fund companies for investments and ancillary 
services and verify that the expenses are reasonable. The DOL 
has created a detailed disclosure form to help plan fiduciaries 
measure and evaluate these fees.
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□ Plan fiduciaries should review this guidance and incorpo-
rate the agencies recommendations. 

Health and Welfare Plans

Recouping Plan Expenses. The U.S. Supreme Court has held 
that equitable relief under ERISA is available to a plan to recover  
funds that a plan participant recovers as damages even though 
the plan paid for the expenses. Equitable relief for what is 
known as “subrogation” is available if a plan identifies both – 

1. a particular fund, distinct from the participant’s general 
assets, e.g., “all recoveries from a third party (whether by 
lawsuit, settlement, or otherwise)”; and

2. a particular share of that fund to which the plan is en-
titled, e.g., “that portion of the total recovery which is 
due for benefits paid.”

Sereboff v. Mid Atlantic Medical Services,_.S._(May 15, 2006). 

□ The sponsors of health and welfare plans should review the 
subrogation provisions of their plans, and consider tight-
ening them along the line noted above.

□ DOL Advises that Hitting Lifetime Maximum Entitles Par-
ticipant to HIPAA Special Enrollment Opportunity. The 
Department of Labor has informally advised the American 
Bar Association that if a plan sponsor (1) offers multiple 
health plan options (e.g., HMO and PPO) and (2) has not 
stated in the plan documents that the options are part of a 
single integrated plan rather than separate plans, then a par-
ticipant who hits the lifetime maximum under one option 
is entitled to make a HIPAA special enrollment election for 
another option. Plan sponsors should consider revising their 
health plan documents to integrate all health plan options 
as part of a single health plan. The “wrap plan” described 
below would be one way of doing this.

Health Care Fraud and HIPAA Privacy. The Department of 
Health and Human Services has informally advised the Ameri-
can Bar Association that plan administrators may terminate 
health coverage if a participant defrauds the plan (for example, 
through claiming coverage for an ineligible person), but em-
ployers may violate HIPAA’s privacy rule  if they terminate 
employees for engaging in such conduct. 

□ Plan sponsors should consider amending their group 
health plans to terminate coverage for participants who 
engage in fraud.

□ Plan sponsors should be aware of the restrictions HIPAA 
may impose on employers who wish to take adverse em-
ployment action against an employee who has engaged in 
fraud with respect to health benefits. We have helped nu-
merous clients navigate this issue well before HHS made 

its unofficial views known to the ABA. On request, we can 
provide comprehensive guidance.

Consolidating Multiple Plans

“Wrap” Welfare Plans. The use of a “wrap” plan and SPD as an 
umbrella for multiple welfare plans has the potential to enable 
plan sponsors –

(1) to file one Form 5500 instead of many;

(2) to avoid liability for absent plan language that is often 
missing from the underlying insurance contracts, employ-
ee booklets and other documents prepared by insurers and 
administrators, including:

• reserving the right to amend and terminate the plan;

• delegating to the plan administrator the ability to in-
terpret the plan, which is required in order for courts 
to give deference to the plan administrator’s determina-
tions if challenged in litigation; and

• disclosures required by ERISA , COBRA, HIPAA and 
other federal mandates on group health plans.

(3) establish a uniform claims procedure, instead of ones that 
differ subtly between plans.

□ Welfare plan sponsors should consider a adopting a 
wrap welfare plan document and SPD for the reasons 
described above.

Merging Tax-qualified Plans. Changes in the tax laws over the 
past few years have created significant opportunities to simply 
tax-qualified retirement programs through the merger of simi-
lar plans and the establishment of master trusts.

□ Employers with multiple retirement plans should weigh 
the benefits, and costs, of merging plans and trusts.

Miscellaneous Provisions to Consider

Disclosure of Plan Procedures. The Second Circuit has issued 
a decision that is likely to be cited often by those challenging 
claim denials. The case holds that participants must receive 
notice of procedures on which a plan administrator relies in 
order to resolve claims. Specifically, Wilkins v. Mason Tenders 
District Council Pension Fund ( 2d Cir., 4/21/06) invalidated a 
plan administrator’s denial of a claim on the ground that the 
participant had not produced wage-related records to substan-
tiate a claim for benefits. The plan would have prevailed had 
its SPD alerted participants to the need to produce evidence.

□ Plan sponsors should consider revising their plans and 
SPDs to identify material procedures relating to their reso-
lution of claims, including provisions such as –
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▪ the burden on claimant’s to produce records substantiat-
ing their benefit claims; and

▪ any plan-imposed statute of limitations for claims – this 
will force participants to assert claims promptly.

NOTE re Claims Procedures: In 2002, the Department of 
Labor issued final regulations that required a updating of the 
Claims Procedures set forth in ERISA plans. Failure to update 
will cause a plan to lose the benefit of arbitrary and capricious 
review for claim denials. 

□ Plan sponsors should verify that their ERISA plans have 
updated claims procedures, and may want to consider  de-
lineating them in one consolidated document (to avoid in-
consistencies between plans). 
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If you have any questions about the recent court deci-
sions and governmental developments relating to ERISA, 
please do not hesitate to contact:

J. Mark Poerio 202-551-1780
markpoerio@paulhastings.com

Eric R. Keller 202-551-1770
erickeller@paulhastings.com

Stephen H. Harris 213-683-6217 
stephenharris@paulhastings.com 
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