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Proposed Changes to Electricity Open Access Rules Aim to Increase Transparency 
and Accountability of Transmission Providers While Preserving Fundamental Tenets 
of Order Nos. 888 and 889

On May 19, 2006, the Federal Energy Regulatory Commission 
(“FERC” or the “Commission”) issued a Notice of Proposed 
Rulemaking (“NOPR”) proposing changes to its electricity 
open access transmission rules promulgated under Order Nos. 
888 and 889.  The NOPR, which is the first major reform of 
the Commission’s pro forma open access transmission tariff 
(“OATT”) since its enactment 10 years ago, includes substan-
tial changes in the areas of calculation and reporting of Avail-
able Transfer Capability (“ATC”) and transmission planning.  
However, in many other respects the NOPR reflects an evolu-
tionary process by including numerous clarifications and revi-
sions targeted at strengthening the existing OATT to address 
deficiencies that have become apparent to the Commission 
over the past decade.  Notably, the NOPR does not propose 
to create new market structures, divest control over transmis-
sion, alter the current divide between federal and state juris-
diction, or weaken the protection of native load customers.

Background and Overview

In 1992, Congress through the enactment of the Energy Policy 
Act of 1992 expanded the ability of the Commission, through 
expanded power under section 211 of the Federal Power Act 
(“FPA”), to compel utilities that owned or operated interstate 
transmission facilities to provide unbundled access to their 
transmission systems at cost-based rates. The Commission 
was authorized to compel covered utilities to provide wheeling 
after development of a record on a case by case basis against 
individual utilities. But by 1996, the Commission regarded the 
section 211 wheeling process to be too cumbersome and at-
tenuated. Recognizing that many of its policy objectives in the 
electric area depended on a more generic open access program, 
the Commission issued in that year its landmark Order Nos. 
888 and 889, to remedy undue discrimination in the provision 
of electric transmission service, requiring each public utility 
that owns, operates, or controls facilities used for transmis-
sion in interstate commerce to offer unbundled transmission 
service pursuant to a pro forma OATT and to separate its 
transmission and merchant generation functions.  

Since then, the Commission has not proposed any universal 
changes to the core pro forma OATT, although under Order 
Nos. 2003 and 2006, the Commission did require public utili-

ties to amend their OATTs to add standardized interconnec-
tion procedures and agreements applicable to both large and 
small generators.  Instead, with respect to the core pro forma 
OATT, the Commission has addressed issues on an ad hoc 
basis in response to transmission customer complaints, and 
through consideration of deviations in the OATT of a par-
ticular public utility, filed pursuant to section 205 of the FPA, 
that the Commission has determined to be consistent with or 
superior to the pro forma OATT’s terms and conditions.

In September 2005, the Commission issued a Notice of Inquiry 
(“NOI”) seeking comment on necessary reforms of the OATT.  
After hearing about deficiencies in the pro forma OATT for 
a number of years in various other Commission rulemakings 
that deal with standard market design or Regional Transmis-
sion Organizations (“RTO’s”), the Commission determined 
that reform of the open access rules was necessary to address 
deficiencies in the OATT that had become apparent since 
1996. The Commission had concluded that Order No. 888 
did not eliminate the potential for undue discrimination and 
preference in providing transmission service and that public 
utilities continue to have the discretion and incentive to in-
terpret and apply OATT provisions to their advantage. The 
NOPR states that it has relied heavily on the NOI comments.

Key Reforms: Consistency and Transparency in Calcu-
lation of ATC and Transmission Planning

Of the proposed reforms, new rules requiring consistency and 
transparency of ATC calculations and participation in open 
and transparent regional transmission planning processes are 
the most significant.  Order Nos. 888 and 889 do not specify a 
specific methodology for ATC calculation.  Instead the trans-
mission providers retain broad discretion in this area, which 
the Commission has determined presents an opportunity 
for transmission providers to discriminate against competi-
tors.  To combat the lack of consistency and transparency on 
this issue, the NOPR directs public utilities to work with the 
North American Electric Reliability Council (“NERC”) to de-
velop consistent standards for calculating ATC and the North 
American Energy Standards Board (“NAESB”) to identify ap-
propriate business practices to complement the standards de-
veloped by NERC.  Work is to be complete within 6 months 
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of the final rule.  Transmission providers will then be required 
to incorporate/post the new standards and business practices 
into their OATTs and Open Access Same-Time Information 
System (“OASIS”).

Similarly, Order No. 888 lacks specification with respect to 
the transmission provider’s planning obligations.  This lack 
of clarity, coupled with what the Commission perceives to be 
a disincentive among transmission providers to remedy trans-
mission congestion when doing so would reduce the value of 
their generation or otherwise would stimulate new entry or 
greater competition in their market area, has led the Commis-
sion to propose in the NOPR that transmission providers be 
required to participate in an open and transparent regional 
transmission planning process that adheres to certain core 
principles, including coordination, openness, transparency, 
and comparability. Moreover, the Commission makes clear 
that it expects all transmission providers, including municipal, 
cooperative, and other public power entities, to participate 
in the planning processes, consistent with their obligation to 
provide reciprocal transmission service.

Additional Reforms

Other proposed reforms include:

• Transmission pricing reforms with respect to imbalances, 
credits for customer-owned transmission facilities, and 
capacity reassignment;

• Longer contract and notice requirements to qualify for 
rollover rights;

• Addition of hourly firm point-to-point service;
• New methods for evaluating transmission service re-

quests, including the obligation to use all available redis-
patch options to satisfy a request;

• A requirement to include credit review procedures in the 
OATT;

• New posting requirements with respect to designating 
and undesignating network resources; and

• Posting requirements and penalties for failure to com-
plete studies in a timely manner.

Core Elements of Order No. 888 Reaffirmed

Perhaps as significant as what the Commission is proposing 
to change, are the core elements of Order Nos. 888 and 889 
that the Commission is proposing to retain.  Key among them 
is retention of Order No. 888’s comparability requirement, 
in which third-party users of the transmission system must 
be dealt with in a manner comparable to the transmission 
owner’s use of the system, including its transmission service to 
bundled customers.  Also retained are the OATT’s two forms 
of transmission service: network and point-to-point.  Order 
No. 888’s protections for native load customers are also pre-
served.  Specifically, transmission providers are not required 
to unbundle transmission service to their retail native load 
nor are they required to place bundled retail service under 
the terms of the pro forma OATT.  Transmission providers 
are also permitted to reserve, in their calculation of ATC, 
transmission capacity necessary to accommodate native load 

growth reasonably forecasted in their planning horizon.  The 
Commission also chose to preserve the jurisdictional boundar-
ies it established in Order No. 888, i.e., the Commission again 
chose not to exercise jurisdiction over the transmission com-
ponent of bundled retail sales. Finally, the NOPR maintains 
Order No. 888’s reciprocity provisions for nonjurisdictional 
transmission owners and does not propose a generic rule to 
implement expanded authority to order non-public utilities to 
wheel pursuant to new  FPA section 211A (sometimes referred 
to as “FERC-lite”) that was added as part of the Energy Policy 
Act of 2005.

Filing Deadlines

Comments on the NOPR are due 60 days after publication in 
the Federal Register (early August). Reply comments are due 
30 days after the initial comments.

The NOPR proposes that all public utility transmission pro-
viders will be required to submit FPA section 206 compliance 
filings, within 60 days following publication of the final rule 
in the Federal Register, containing the non-rate terms and con-
ditions set for in the final rule.  However, the Commission did 
recognize that incorporation of the transmission provider’s 
ATC calculation methodology and planning process may re-
quire more than 60 days to prepare. RTO and Independent 
System Operator (“ISO”) transmission providers will have 90 
days to make a similar filing or demonstrate that their existing 
tariff provisions are consistent with or superior to the revised 
OATT.

After making compliance filings, public utility transmission 
providers will be permitted, as they were after Order No. 888, 
to submit filings under FPA section 205 proposing rates for 
the services provided for in their tariffs as well as non-rate 
terms and conditions that differ from their existing tariffs and 
those set forth in the final rule, if the provisions are “consis-
tent with or superior to” the pro forma OATT.

Summary of Proposed Reforms

Generally, the reforms proposed in the NOPR consist of (i) 
new rules to improve transparency and consistency in several 
critical areas of the OATT, e.g., calculation of ATC; (ii) new 
transmission planning requirements targeted at eliminating 
undue discrimination and supporting construction of new fa-
cilities; (iii) various OATT modifications aimed at eliminating 
opportunities for discrimination against new merchant gener-
ators, e.g., the calculation of imbalance penalties; (iv) greater 
transparency and better access for customers to information; 
and (v) clarification of certain areas that have been prone to 
disputes over the past decade, e.g., rollover.  The following is 
a summary of some of the more significant reforms:

New Requirements to Enhance Consistency and Trans-
parency of ATC Calculations

The NOPR proposes to require industry-wide consistency and 
transparency of certain definitions, data, modeling assump-
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tions, and components of ATC.  The NOPR provides general 
guidance regarding certain aspects of ATC calculation that the 
Commission believes should be more consistent and proposes 
to direct public utilities to work with NERC and NAESB to 
translate that guidance into revised standards and business 
practices within 6 months of the final rule.  Additionally, the 
NOPR proposes to amend the OATT to include greater detail 
regarding the method of calculating ATC and to amend the 
OASIS regulations to require increased transparency.

In particular, the NOPR proposes that public utilities, work-
ing with NERC, would develop standards for calculating: (1) 
ATC/Available Flowgate Capability (“AFC”), Total Transfer 
Capability (“TTC”)/Total Flowgate Capacity (“TFC”), Ex-
isting Transmission Commitments (“ETC”), Capacity Ben-
efit Margin (“CBM”), and Transmission Reliability Margin 
(“TRM”) calculation methodologies, (2) data inputs, (3) 
modeling assumptions, (4) ATC calculation frequency, and (5) 
data exchange and coordination processes.  Working through 
NAESB, public utilities would also identify the appropriate 
business practices to complement the standards developed by 
NERC.  The NOPR proposes that FERC Staff hold a technical 
conference at the outset of the process to facilitate discussion 
between the Commission and transmission providers.

Once standards are agreed upon, the NOPR proposes to re-
quire each transmission provider to include in Attachment C 
of its OATT, specific information concerning their ATC cal-
culation methodology.  For example, transmission providers 
would be required to state their specific mathematical algo-
rithm used to calculate their firm and non-firm ATC (and 
AFC, if applicable) for their scheduling horizon (same day and 
real-time), operating horizon (day ahead and pre-schedule), 
and their planning horizon (beyond the operating horizon).  
They would also be required to include a process flow dia-
gram that illustrates the various steps through which the ATC/
AFC is calculated.  Detailed explanations of how each of the 
ATC components, e.g., TTC and ETC, is calculated for both 
the operating and planning horizon would also be required.

The NOPR then proposes to enhance the ability of customers 
and potential customers to access ATC-related information by 
requiring transmission providers to post much more detailed 
information and to update it more frequently.  For example, 
the NOPR proposes that transmission providers be required 
to post a specific narrative explanation of the reason for any 
change in monthly and yearly ATC values on a constrained 
path. Transmission providers would also be required to post 
and maintain the reason for a denial of a request for sevice 
for 5 years.

Coordinated, Open and Transparent Planning

Another perceived shortcoming of Order No. 888 that the 
Commission proposes to remedy is the lack of clarity in the 
transmission provider’s planning obligations. To eliminate 
the potential for undue discrimination through the planning 
process, the NOPR proposes to require all public utilities to 
participate in a coordinated, open, and transparent transmis-
sion planning process on both a local and regional level.  Fur-

thermore, each public utility transmission provider would be 
required  to submit, as part of its OATT compliance filing, a 
proposal for a coordinated and regional planning process that 
complies with 8 coordinated and regional planning principles 
or demonstrate that their existing coordinated and regional 
planning process is consistent with or superior to these prin-
ciples.  The 8 principles proposed in the NOPR are:

1. Coordination – the transmission provider must meet 
with all its transmission customers and interconnected 
neighbors to develop a transmission plan on a nondis-
criminatory basis;

2. Openness –  transmission planning meetings must be 
open to all affected parties (including all transmission 
and interconnection customers, and state commissions);

3. Transparency – the transmission provider is required to 
disclose to all customers and other stakeholders the basic 
criteria, assumptions, and data that underlie its transmis-
sion system plans;

4. Information Exchange – network transmission custom-
ers and point-to-point customers are required to submit 
information on their projected loads, resources, and ser-
vice needs, as applicable, on a comparable basis;

5. Comparability – after considering input from market 
participants, the transmission provider is to develop a 
transmission system plan that:  (i) meets the specific ser-
vice requests of its transmission customers; and (ii) oth-
erwise treats similarly situated customers comparably;

6. Dispute Resolution – the transmission provider must 
propose a dispute resolution process; however, the Com-
mission’s Dispute Resolution Service is available to assist 
in resolution of disputes;

7. Regional Participation – the transmission provider is re-
quired to coordinate with interconnected systems to: (i) 
share system plans to ensure that they are simultaneously 
feasible and otherwise use consistent assumptions and 
data, and (ii) identify system enhancements that could 
relieve “significant and recurring” transmission conges-
tion; and

8. Congestion Studies – the transmission provider is re-
quired annually to prepare studies identifying “signifi-
cant and recurring” congestion and post such studies on 
its OASIS.

The Commission notes that such planning is needed in order 
to expand the system to accommodate many uses of the trans-
mission system and seeks comment on whether there should 
be a specific study to identify opportunities to enhance the 
grid beyond maintaining reliability or reducing congestion.  In 
addition, the Commission noted that it expects municipal, co-
operative, and other public power entities to participate in the 
planning processes consistent with their obligation to provide 
reciprocal transmission service under Order No. 888.  Also, 
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although not requiring that public utilities cede control of the 
planning process to an independent third party, the NOPR 
encourages the use of an independent third party to oversee 
or coordinate the planning process thereby providing greater 
confidence in the process and resulting studies.

Transmission Pricing Reforms

Energy and Generation Imbalance Charges  – to remedy 
what the Commission perceives to be excessive imbalance 
charges that are many times unrelated to the transmission 
provider’s cost of providing the service, the NOPR proposes 
to require all imbalance charges (i) be related to the cost of 
correcting the imbalance, (ii) be tailored to encourage ac-
curate scheduling behavior, and (iii) account for the special 
circumstances presented by intermittent generators.  Further-
more, the Commission reiterated its view that inadvertent 
energy exchanges between control areas should be treated 
differently than imbalances.

Capacity Reassignment Pricing – the NOPR proposes to 
abolish the existing cap on the reassignment of point-to-point 
service judging that it is an impediment to the resale of capac-
ity.  However, the cap would remain with respect to assign-
ments by the transmission providers and their affiliates.

Crediting of Customer-Owned Facilities – the NOPR pro-
poses largely to carry-over the existing criteria for crediting 
of customer-owned facilities, including the integration and 
benefits requirement, but eliminate the requirement that new 
facilities can receive credits only if they are jointly planned 
with the transmission provider. The Commission reasoned 
that the joint planning requirement acts as a disincentive for 
transmission providers to jointly plan facilities because of 
their concern that their bundled ratepayers will then be re-
quired to share in the cost of the facilities constructed.

Non-Rate Terms and Conditions

Redispatch Options to Satisfy Point-to-Point Transmission 
Service Requests – the NOPR proposes to require that a 
transmission provider must use all of its available redispatch 
options to satisfy a request for firm point-to-point service 
and, at the transmission customer’s option, these redispatch 
options must be studied before the customer is obligated to 
incur the costs and time delays associated with a facilities 
study.  In the alternative, the Commission is seeking com-
ment on whether transmission providers should be required 
to offer “conditional firm” service that would be subject to 
curtailment prior to firm service, but only for a limited num-
ber of hours of the year. The Commission reasoned that these 
reforms were necessary to ensure comparability because of its 
determination that when considering new resources to serve 
bundled retail native load, the transmission provider will not 
eliminate an otherwise economic option because the resource 
may not be deliverable for a few hours of the year.  Instead, 
the transmission provider will evaluate whether it can redis-
patch its resources as necessary to ensure that load is served 
on a reliable and economic basis. The proposed reforms in 

the NOPR are aimed at ensuring that all customers benefit 
from this same redispatch analysis.

Rollover Rights – the NOPR proposes to revise the rollover 
rights provision of the OATT to apply to contracts that have 
a minimum term of 5 years (rather than the current one year) 
and to require a transmission customer intending to rollover 
service to provide no less than one year’s notice prior to the 
expiration date of the existing agreement (rather than the 
current 60-day period).  The changes are intended to address 
concerns by transmission providers about the previous roll-
over procedures that made it difficult for them to plan their 
system and remarket capacity in the event that a current cus-
tomer decided not to rollover service.

Processing of Study Requests – the NOPR proposes to re-
quire transmission providers to report the length of time 
they take to complete studies under the OATT by posting 
on OASIS metrics that track their performance in processing 
system impact studies and facilities studies associated with re-
quests for transmission service.  Operational penalties would 
be imposed when transmission providers routinely failed to 
meet the 60-day deadlines prescribed in the OATT.  Notably, 
RTOs would not be subject to penalties because of their ap-
parent lack of any incentive to delay competitors by failing to 
complete studies in a timely manner.

Designation of Network Resources – the NOPR proposes a 
number of clarifications with respect to the types of agree-
ments that may be designated as network resources.  Im-
portantly, the NOPR reiterates that for any power purchase 
agreement a network customer must be able to specify all of 
the information required by section 29.2(v) of the pro forma 
OATT, e.g., source of supply, control area location, transmis-
sion arrangements, and delivery point(s) to the transmission 
provider’s transmission system, or it cannot be designated as 
a network resource.  All entities submitting applications for 
network service also would be required to include a state-
ment with the application that attests that, for each network 
resource identified in the application for service: (1) the trans-
mission customer owns or has committed to purchase the 
designated network resource, and (2) the designated network 
resource comports with the requirements for designated net-
work resources.  The NOPR also proposes that the transmis-
sion provider and network customers must designate, undes-
ignate, and redesignate network resources in accordance with 
the OATT and that they may not engage in firm sales from a 
currently designated network resource.

Transparency of Credit Terms – the NOPR proposes to re-
quire transmission providers to include their creditworthiness 
and security requirements in their OATTs.

Enforcement – the NOPR proposes to consider enforcement 
on a case-by-case basis and for Commission staff to conduct 
compliance audits, as appropriate.
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Implications

To a number of industry participants, the NOPR is long 
overdue. Order No. 888 was a groundbreaking initiative, 
requiring all public utility transmission owners/operators 
to provide unbundled access to their systems, regardless of 
whether there had ever been any allegations that they had 
denied such access in the past.  Given how substantial a 
change in the utility industry that Order No. 888 triggered, 
it is inevitable that after 10 years, certain reforms or changes 
would be identified.   

Morevover, the electricity industry has experienced signifi-
cant change over the past decade since Order Nos. 888 and 
889 were promulgated and pro forma OATT has been hard 
pressed to keep pace.  Although many of the changes are 
more aptly described as refinements to the existing Order No. 
888 OATT, rather than wholesale changes, the NOPR does 
take bold steps toward imposing consistent and transparent 
processes for calculating ATC and conducting regional and 
local transmission planning.  As noted by the Commission, 
transmission expansion since promulgation of Order No. 
888 has been inadequate.  The Commission has determined 
that a cause of the lack of new construction may be what 
it sees as a perverse incentive by independent transmission 
providers to delay new projects that would relieve conges-
tion and consequently diminish the value of the transmission 
provider’s own generation.  Although undoubtedly there are 
other impediments to transmission expansion, e.g., NIMBY-
ISM and environmental concerns, clearly the NOPR should 
make it much more difficult for transmission providers to 
impede the transmission planning process, to the extent that 
they have been doing so.  Likewise, ATC calculations are 
often an enigma and consistency and transparency in this 
area should go a long way to exposing what excess capacity 
transmission providers may be hoarding or demonstrating 
for all that capability really does not exist.

The NOPR is also a recognition  by the Commission that the 
industry is likely to remain divided between those regions 
with RTOs and those without.  Much of the delay in up-
dating the OATT was a result of time spent on other failed 
schemes, such as standard market design.  In issuing the 
NOPR, the Commission appears to have resigned itself to 
the reality that many areas of the country have no inten-
tion of moving toward an RTO, particularly given the recent 
evidence that the costs associated with an RTO may be far 
greater than anticipated.  However, at the same time, RTOs 
enjoy special status under the NOPR.  In its description of 
the compliance filings that public utilities ultimately need 
to make to adopt the reforms proposed in the NOPR, once 
finalized, the Commission not only gives RTOs more time 
to prepare their filings, but also strongly signals RTOs that 
their existing tariffs, planning processes, etc., are likely to be 
judged “consistent with or superior to” the reformed OATT 

and, therefore, they should not anticipate having to make 
any wholesale changes to the way they operate as a result of 
the OATT reform process.  In that respect, this NOPR and 
the OATT reforms that it proposes are really aimed at the 
remaining independent transmission providers.  That may be 
a disappointment to many as RTOs have often proven them-
selves to be unresponsive in meeting market demands.  Fur-
thermore, although RTOs may theoretically lack an incen-
tive to discriminate in favor of one customer over another, 
in many respects there appears to be an institutional bias 
that can be attributed to the fact that the largest members of 
any RTO, with the most influence, are undoubtedly the large 
transmission providers in the region.

The NOPR is also notable for what it does not change.  The 
NOPR proposes to carry forward the foundation of Order 
No. 888 unaltered.  The NOPR does not propose to establish 
new market structures. Transmission providers will not be 
forced into divesting control over transmission.  The existing 
jurisdictional boundary between federal and state remains.  
Protections for native load customers remain.  In that re-
spect, the NOPR is very much an evolutionary proposal that 
builds upon the Order No. 888 OATT rather than moving 
the industry in an entirely new direction.

Because of the broad scope of the reforms proposed in the 
NOPR and the fact that the OATT is at the heart of the 
wholesale electric industry, touching upon most aspects of 
the businesses of transmission providers and transmission 
customers alike, it is important for entities with an interest in 
this area to understand the proposed reforms and appreciate 
how they might affect their business.  As noted above, for 
those wishing to participate in the rulemaking process, com-
ments are due in early August.

If you would like assistance in preparing comments 
or need any additional information, please do not 
hesitate to contact one of the following Energy Team 
members in the Washington, D.C. office: 

Charles Patrizia  202-551-1710
charlespatrizia@paulhastings.com

Bill DeGrandis  202-551-1720
billdegrandis@paulhastings.com

Jennifer Hong  202-551-1790
jenniferhong@paulhastings.com

Bill Scharfenberg  202-551-1731
billscharfenberg@paulhastings.com


