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HR 4297 Update: Musical Works
By Andrew M. Short and K.C. Chiang

The Tax Increase Prevention and Reconciliation Act of 2005 
(the “Act”) that President Bush signed into law on May 17, 
2006 contains two provisions of particular interest and ben-
efit to songwriters.

Capital Asset Election

Under Section 204 of the Act, a taxpayer may elect capital 
gains treatment on the sale or exchange of musical composi-
tion or copyright in musical work if the taxpayer created the 
work or has a tax basis determined by reference to the tax 
basis of the taxpayer who created the work. Similar legislation 
had been proposed in 2004 and 2005, and was included in 
the Act in Senate-House deliberations. This provision applies 
to sales or exchanges before January 1, 2011. 

Most songwriters are involved in one of two business models. 
Under the co-publishing model, the songwriter and the music 
publisher share equally the expenses of exploiting the copy-
right, and share equally any royalty income. Alternatively, the 
songwriter may also be the music publisher and bear all of the 
expenses of exploiting the copyright. Under prior law, when 
a song catalogue or compilation was sold, the songwriter in 
either case was subject to ordinary income tax on the sale. 
In contrast, the publisher in the co-publishing model is eli-
gible for the capital gains treatment on its gain from the sale. 
Some have argued that a songwriter is treated less favorably 
than authors or artists because songwriters are not permit-
ted to negotiate the terms of their royalty payment to defer 
the ordinary income. The Act alleviates the impact of these 
discrepancies in part by allowing capital gains treatment for 
sales and exchanges before January 1, 2011.

Five-Year Amortization Election

Under Section 207 of the Act, a taxpayer can elect to amortize 
ratably over a five-year period any expense paid or incurred by 
the taxpayer in creating or acquiring any musical composition 
(including any accompanying words) or any copyright with 

respect to a musical composition placed in service during the 
taxable year. The five-year period begins in the month the 
property is placed in service. The election is available only 
for taxable years that begin after December 31, 2005 and be-
fore January 1, 2011. Once made, the election applies to all 
musical compositions and related copyrights placed in service 
during that taxable year, and no other depreciation or amor-
tization will be allowed with respect to any expense to which 
the election applies.

Under current law, a taxpayer who created or acquired a musi-
cal composition generally capitalizes expenses incurred in cre-
ating or acquiring the musical composition and recovers those 
capitalized expenses using the income forecast method. Un-
der the income forecast method, the expenses are recovered by 
deducting a portion of the expenses each year over ten years. 
This Section permits a taxpayer who is eligible for the income 
forecast method to elect five-year amortization. If an eligible 
taxpayer does not make the election, the capitalized expenses 
may be recovered under the income forecast method. 

The Act does not change the treatment of freelance music 
composers in the trade or business (other than as an employ-
ee) of being a musical composer who can continue to deduct 
expenses currently if the music composition is in written 
form. Further, self-employed composers whose personal ef-
forts predominantly created a musical composition can still 
elect to amortize expenses over a three-year period. Finally, 
this Section does not apply to acquisitions of musical property 
except for the acquisition of interests in sound recordings or 
copyrights that is not in connection with an acquisition of 
assets constituting a trade or business. 

If you have any questions or concerns about how HR 
4297 effects songwriters and their musical works, or 
about the Tax Increase Prevention and Reconciliation 
Act of 2005 in general, please do not hesitate to contact:

Andrew M. Short 212-318-6018, andrewshort@paulhastings.com
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