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The Federal Energy Regulatory Commission (“FERC”), in 
an order on rehearing (issued on April 24) on its regulations 
implementing the Public Utility Holding Company Act of  
2005 (“PUHCA 2005”), made some significant changes and 
clarifications that need to be taken into consideration in 
various transactions. These issues will affect entities that own 
or operate QFs, FUCOs and EWGs, electric and gas utilities, 
and to some degree, lenders or investors in such projects.

Under PUHCA 2005 and FERC’s implementing regulations, 
a “public-utility holding company” is defined as “(i) any 
company that directly or indirectly owns, controls, or holds, 
with power to vote, 10 percent or more of  the outstanding 
voting securities of  a public-utility company or of  a holding 
company of  any public-utility company.” “Public-utility 
company” means “an electric utility company or a gas utility 
company.” “Electric utility company” means “any company 
that owns or operates facilities used for the generation, 
transmission, or distribution of  electric energy for sale.” 
Previously, FERC stated that entities that engage only in 
marketing of  electric energy or EWGs, FUCOs or QFs 
are not considered “electric utility companies” for PUHCA 
2005; however, in its order on rehearing, FERC changed 
that. Now, EWGs, QFs and FUCOs are considered to be 
“electric utility companies” under PUHCA 2005. Thus, any 
entity that holds an electric utility, including EWGs, QFs 
and FUCOs, by definition is a holding company under 
PUHCA 2005. Note that FERC has retained the distinction 
between a “public-utility company” (under PUHCA 2005) 
and a “public utility” (under the Federal Power Act). 
QFs and EWGs are “public-utility companies” under 
PUHCA 2005, but QFs are not “public utilities” under the 
Federal Power Act. Power marketers with no generation or 
transmission facilities are not “public-utility companies” 
under PUHCA 2005 but are “public utilities” under the 
Federal Power Act.

However, note that PUHCA 2005 and FERC provide for 
an exemption from the requirements of  PUHCA 2005 
for entities that are “holding companies” solely by reason 
of  owning EWGs, QFs or FUCOs. Companies that 
are “holding companies” solely by reasoning of  holding 

interest in EWGS, FUCOs or QFs do not need to make a 
filing to claim the exemption. Instead, any such “holding 
company” is automatically exempt from FERC’s PUHCA 
2005 requirements of  books and records access as well as 
accounting, record-retention and reporting requirements. 
However, such entities will continue to be subject to some 
of  these requirements through the Federal Power Act.

Note that many companies that hold interests in QFS, 
EWGs or FUCOs will now be considered a “holding 
company” but if  the company is a “holding company” 
solely because of  its interests in EWGs, FUCOs and QFs, 
it will be entitled to an automatic exemption (i.e., no filing is 
necessary to claim this exemption). Other exemptions and 
waivers are available from PUHCA 2005; however, each 
company’s structure will need to be reviewed individually 
to determine whether it would qualify. Therefore, please 
do not make any representations (or other statements) that 
a company is or is not a “holding company” without first 
confirming with legal counsel.

Additionally, because of  these changes, please review any 
recent transaction documents for representations (or other 
statements) regarding PUHCA 1935 or PUHCA 2005 in 
order to ensure no defaults, etc. It may also be important to 
review the specific text of  earlier loan or other documents 
that may have contained covenants or default provisions 
related to status as a “holding company” -- while many of  
those may have referred to PUHCA 1935, they may also 
have referred to successor provisions.

Going forward, for companies that own only EWGs, QFs 
and FUCOs, the representation may simply be that they 
are not subject to any of the requirements of PUHCA 
2005, without stating that they are holding companies 
but completely exempted. (Some companies may be 
reluctant to identify themselves as holding companies, 
even though FERC has now made clear that they are, but 
are subject to an automatic exemption if they only own 
EWGs, FUCOs and QFs.) An officer’s certificate that 
provides the factual support as to QF, EWG and FUCO 
ownership may be necessary.
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Please contact one of the following Paul Hastings Energy team members in the Washington, DC office 
regarding this issue so that we may assist and advise:

Charles Patrizia 202-551-1710
charlespatrizia@paulhastings.com

Bill DeGrandis 202-551-1720
billdegrandis@paulhastings.com

Jennifer Hong 202-551-1790
jenniferhong@paulhastings.com

Bill Scharfenberg 202-551-1731
billscharfenberg@paulhastings.com

Paul Hastings’ Energy Team is part of the Global Projects Group, one of the premiere energy and project 
finance practices in the United States. We offer the depth of legal disciplines, industry familiarity, and 
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