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Recent Court Decision Finds that the California LLC “Fee” Is Unconstitutional
by Julian B. Decyk and Douglas A. Schaaf

In its recent decision in Northwest Energetic Services, LLC v. 
California Franchise Tax Board, the Superior Court of San 
Francisco County held that the State of California “Limited 
Liability Company Fee” is in reality an unconstitutional tax.1   
The levy was found to be unconstitutional because the manner 
in which the tax was calculated did not take into account the 
possibility that the income being taxed was derived, in whole 
or in part, from sources outside of California.

The Franchises Tax Board (“FTB”) will likely appeal the 
decision and a final determination of the constitutionality 
of this charge may take considerable time.  If the charge is 
ultimately determined to be unconstitutional, the FTB will 
likely seek to limit as much as possible the relief available to 
LLCs that have paid the fee in prior years. 

A limited liability company (“LLC”) that has paid a “Limited 
Liability Company Fee” to the State of California may want 
to protect whatever right it may ultimately have to a refund of 
the amounts it has paid by timely filing a protective claim for 
refund with the FTB.  

The information in the box below summarizes the 
procedure that the FTB has said taxpayers should use 
for filing a protective claim for refund of the LLC fee. 

1.  To avoid potential confusion:  This case does not affect the $800 minimum tax on 
Limited Liability Companies. That tax is imposed by California Revenue & Taxation 
Code (“RTC”) Section 17941 and is reflected on the LLC tax return as the “Annual 
Limited Liability Company Tax.”  Instead, this case declares unconstitutional a 
different levy, imposed by RTC Section 17942, which is reflected on the most recent 
LLC tax return as a “Limited Liability Company Fee.”  

If you wish to file a protective claim based on recent court cases, including Northwest Energetic Services, challenging the 
constitutionality of LLC fees, the representative or LLC should fax a letter to the Franchises Tax Board with the following 
information: 

• LLC name and identification number issued by the Secretary of State.  Unregistered LLCs use the identification number issued 
by the Franchise Tax Board.

• A statement indicating that this is a protective claim.
• The tax years involved.
• The amount of the claim, which should match the amount of the annual fee that the LLC paid.
• A description of the issue – stating that the LLC fee is unconstitutional is enough.
• Name of person to contact, phone number, and fax number.

The letter must be signed by the representative with power of attorney or signed by the LLC’s managing member.
We will send a fax confirmation receipt.  We cannot email information since the letter will contain confidential information.  
Note:  Although a fax is preferred, taxpayers may also mail their protective claims.

 Fax:      (916) 845-9796
 Mail: FRANCHISE TAX BOARD
  PO Box 942867
  Sacramento, CA 94267-8888
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