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I. Introduction

Recently, the Financial Crimes Enforcement Network (“FinCEN”) 
of the Department of the Treasury published final regulations 
(the “final rule”) implementing the foreign correspondent and 
private banking account provisions of section 312 of the USA 
PATRIOT Act (the “Patriot Act”).1 Section 312 of the Patriot 
Act amended the Bank Secrecy Act (“BSA”) to add section 
5318(i) which requires financial institutions to establish 
due diligence policies, procedures and controls reasonably 
designed to detect and report money laundering through 
“correspondent accounts” and private banking accounts that 
U.S. financial institutions establish or maintain for non-U.S. 
persons. In addition to the general due diligence requirements, 
section 5318(i) requires additional diligence for certain foreign 
banks. The final rule issued by FinCEN supercedes an interim 
final rule that FinCEN had issued on July 23, 2002, which 
had temporarily deferred application of the requirements 
contained in section 312 to certain financial institutions, 
including mutual funds. FinCEN has also re-noticed a portion 
of the regulation requiring enhanced due diligence with regard 
to certain correspondent accounts. Mutual funds and certain 
other financial institutions, therefore, remain exempt from 
these enhanced due diligence requirements pending final rule-
making on this topic.2

This memorandum will provide a summary of the final rule 
and how its provisions relate to mutual fund anti-money 
laundering (“AML”) compliance.3 The final rule became 
effective February 3, 2006.

II. Compliance Dates

April 4, 2006. Mutual funds and other financial institutions 
will have to establish and apply the due diligence requirements 
to new correspondent accounts by this date. A new account is 
one that is established on or after April 4, 2006.

▪ The Investment Company Institute (“ICI”), in a letter to 
FinCEN dated February 23, 2006, has requested a 90-day 

extension to the April 4, 2006 compliance deadline in order to 
resolve key interpretive issues relating to Fund/SERV accounts 
and to effectively implement the rule.

October 2, 2006. Mutual funds and other financial institu-
tions will have to apply the due diligence requirements to 
correspondent and private bank accounts established before 
April 4, 2006.

III. The Final Rule

1. Certain Definitions Relating to Correspondent  
Accounts

A.) Correspondent Accounts

The final rule retains the broad definition of “correspondent 
account” contained in the proposed rule,4 which defined 
correspondent account to include any account established for 
a “foreign financial institution” to receive deposits from, or to 
make payments or other disbursements on behalf of, the foreign 
financial institution or to handle other financial transactions 
related to such foreign financial institution.

An “account” as applied to mutual funds is any “contractual or 
other business relationship established between a person and a 
mutual fund to provide regular services to effect transactions 
in securities issued by the mutual fund, including the purchase 
and sale of securities.”5 Accounts include proprietary accounts 
and accounts opened for certain purposes other than transferring, 
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holding or investing a client’s money, such as custody or escrow 
accounts, even though these types of accounts represent less of 
a money laundering risk.

FinCEN acknowledged that several commentators found the 
definition to be overbroad. The ICI was highly critical of the 
definition, taking the position that the definition was broad 
enough to reach virtually every relationship between a mutual 
fund and a foreign financial institution.6

B.) Foreign Financial Institutions

The rule applies only to accounts opened for “foreign financial 
institutions.” These include:

▪ foreign banks.7

▪ any branch or office located outside the United States of any 
domestic bank, broker-dealer, futures commission merchant, 
commodities introducing broker or mutual fund;

▪ non-U.S. entities that, if they were located in the United States, 
would be securities broker-dealers, futures commission mer-
chants or mutual funds, and

▪ non-U.S. entities that are engaged in the business of, and 
are readily identifiable as, currency dealers or exchangers, or 
money transmitters. Foreign financial institutions do not 
include entities that engage in currency exchange or money 
transmission only as an incidental aspect of their business.

A mutual fund will need to obtain information from its 
foreign investors about its businesses and subsidiaries in order 
to ascertain whether it is a foreign financial institution.

2. Due Diligence Requirements

A.) General Due Diligence

Under the final rule, mutual funds, along with other covered 
financial institutions, must establish a due diligence program 
that includes appropriate, specific, risk-based and where 
necessary enhanced policies, procedures and controls that are 
reasonably designed to detect and report known or suspected 
money laundering activity conducted through or involving any 
correspondent account established, maintained or managed in  
the United States. The due diligence program adopted under 
the final rule must be part of the mutual fund’s anti-money 
laundering program, and as such must be approved by its 
board of directors or an appropriate committee thereof.

Under the minimum requirements set forth in the final rule, a 
mutual fund’s due diligence program must:

▪ Assess the money laundering risk presented by the account. 
A mutual fund must assess the money laundering risk presented 
by the account based on all relevant factors, including, but 
not limited to:

• the nature of the foreign financial institution’s business 
and the markets it serves, and the extent to which its 
business and the markets it serves present an increased 
risk for money laundering;

• the nature of the correspondent account, including the types 
of services to be provided (e.g., proprietary or customer) 
and the purpose and anticipated activity of the account;

• the nature and duration of the mutual fund’s relationship 
with the foreign financial institution (and, if relevant, 
with any affiliate of the foreign financial institution);

• the anti-money laundering and supervisory regime of the 
jurisdiction that issued the charter or license to the foreign 
financial institution and, to the extent that information 
regarding such jurisdiction is reasonably available, of  
the jurisdiction in which any company that is an owner 
of the foreign financial institution is incorporated or 
chartered; and

• any information known or reasonably available to the 
mutual fund about the foreign financial institution about 
the foreign financial institution’s anti-money laundering 
record, including public information in standard industry 
guides, periodicals and major publications.

The program must be risk-based and specific. FinCEN advises 
that the program must contemplate a range of due diligence 
measures, based on a risk assessment of the account. A fund’s 
due diligence program is only required to assess the money 
laundering risk presented by the foreign financial institution 
that opens or maintains the account, and not the risk presented 
by its customers. Mutual funds therefore do not need to “look 
through” intermediaries that open accounts.8

▪ Monitor the account. The mutual fund must apply risk-based 
policies, procedures and controls to monitor each corre-
spondent account to detect and report known or suspected 
money laundering activity.

B.) Enhanced Due Diligence Requirements

As stated above, section 312 of the Patriot Act requires 
enhanced due diligence with respect to correspondent  
accounts established or maintained for certain foreign banks. 
Enhanced due diligence for mutual funds means, among other 
things, that the fund will be required to take reasonable steps 
to determine whether the foreign bank offers correspondent 
accounts (so-called “nested accounts”), identify the owners of 
the foreign bank (when the bank is not publicly traded) and 
conduct enhanced scrutiny.
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As indicated above, FinCEN has proposed rules related to 
these enhanced due diligence requirements. These proposed 
rules would clarify that U.S. financial institutions have some 
flexibility to tailor their enhanced due diligence procedures 
to the risks associated with particular accounts. Until a final 
rule is adopted, mutual funds, among others, are exempt from 
compliance with these requirements. Once the final rule is 
adopted, funds will be required to determine, as part of the 
general due diligence requirements, if the foreign financial 
institution opening an account is subject to the enhanced 
diligence requirements.9

3. Private Banking Accounts

The final rule also requires mutual funds and other covered 
financial institutions to establish and maintain a due diligence 
program for “private banking accounts” that is reasonably 
designed to detect and report any known or suspected money 
laundering or suspicious activity. This requirement includes a 
duty to conduct enhanced scrutiny of any private banking 
account maintained for “senior political figures” (e.g. a current 
or former senior official in the executive, legislative, admin-
istrative or military branch of a foreign government), their 
immediate family members or persons widely and publicly 
known to be close associates of such individuals.

The final rule defines a “private banking account” as one that 
is (1) established or maintained for the benefit of one or more 
non-U.S. persons; (2) requires a minimum aggregate deposit 
of $1,000,000 or more; and (3) is assigned to a bank employee 
who is a liaison between the financial institutions and the 
non-U.S. person. Under this definition, if an institution does 
not require a minimum balance of $1,000,000 then the account 
does not qualify as a private banking account, even if it meets 
the definition’s remaining criteria.

Although the private banking account regulations expressly 
apply to mutual funds, FinCEN has acknowledged that 
“mutual funds do not currently offer private banking accounts” 
as defined in the rule.10

IV. Conclusion

The final rule requires changes to a mutual fund’s AML program 
and must be approved by its board of directors or an appropriate 
committee thereof. Because the rule is not clear as to whether 
board approval at the next quarterly board meeting following 
implementation of the new requirements would be sufficient, 
funds may want to consider circulating a written consent  
approving the correspondent account amendments to their 
AML programs or having a board committee approve the 
amendments in the interim if the next regular board meeting 
is not until after April 4, 2006. In the event a mutual fund 
intends to delegate all or part of the implementation of the 
new diligence requirements to its transfer agent or other service 

provider, it should be sure to properly document any such 
delegation and to conduct the appropriate diligence on the service 
provider’s policies and procedures.

The final rule will probably affect most mutual funds to the 
extent the funds allow investments by foreign entities. Even if 
a fund does not currently permit investments by foreign entities, 
it may want to consider incorporating the basic provisions of 
the final rule into its AML program and then establish actual 
procedures for conducting the required due diligence at a later 
date should the fund subsequently permit foreign entities to 
establish accounts with the fund.

NOTES:
1. 71 Fed. Reg. 496 (Jan. 4, 2006) (adopting the new rules) (referred to herein as the 
“final rule”). The implementing regulations are located in rules 175, 176 and 178 of 
the Bank Secrecy Act. 31 C.F.R. §§ 103.175, 176, 178 (2006).
2. 71 Fed. Reg. 516 (Jan. 4, 2006) (notice of proposed rulemaking relating to 
enhanced due diligence provisions).
3. FinCEN indicated in the final rule that the intent behind section 312 of the Patriot 
Act is to prevent money laundering through the types of accounts which provide 
foreign financial institutions access to the U.S. financial system. Because of the 
similarity between mutual fund accounts and the correspondent accounts of banks, 
FinCEN concluded that mutual funds should be subject to the final rule. Mutual funds  
maintain accounts for foreign financial institutions (including foreign banks and securities 
firms) in which foreign financial institutions may hold investments in mutual funds as 
principals or for their customers, and which the foreign financial institution may use 
to make payments or to handle other financial transactions on the foreign institution’s 
behalf. A mutual fund is defined in the correspondent and private banking account 
regulations as “an investment company…that is an open-end company…and that is 
registered, or is required to register, with the Securities and Exchange Commission 
pursuant to the Investment Company Act.” 31 C.F.R. § 175(f)(1)(x) (2006).
4. 67 Fed. Reg. 37736 (2002) (the “proposed rule”).
5. 31 C.F.R. § 175(d)(2)(iv) (2006).
6. See ICI Memorandum dated Jan. 6, 2006.
7. Foreign bank is defined as a bank organized under foreign law, or an agency, 
branch or office located outside the United States of a bank. The term does not 
include an agent, agency, branch, or office within the United States of a bank 
organized under foreign law. FinCEN confirmed that foreign banks do not include 
any foreign central bank or monetary authority that functions as a central bank, 
or any international financial institution or regional development bank formed by 
treaty or international agreement.
8. On February 3, 2006, the ICI wrote a letter to FinCEN requesting their concur-
rence in the ICI’s interpretation of the correspondent account provisions of 
section 312 as they apply to transactions of fund shares that are cleared and 
settled through the National Securities Clearing Corporation’s Fund/SERV system 
(“Fund/SERV accounts”). Specifically, the ICI requested concurrence with its view 
that the correspondent account provisions should not apply to a Fund/SERV account 
established, maintained, administered, or managed by for an NSCC member firm 
that is a U.S. financial institution, even if the firm’s customer is a foreign financial 
institution. FinCEN responded to the ICI’s letter on March 2, 2006, and expressed its 
concurrence with the ICI, confirming that for accounts established through NSCC, 
the mutual fund is establishing, maintaining and adminstering or managing an 
account for the NSCC member rather than the NSCC member’s customers.
9. As proposed, a foreign bank subject to further due diligence is a foreign bank 
(including the foreign branches and offices of a domestic bank but not the U.S. branches, 
agencies and offices of a foreign bank) operating under (i) an offshore banking license 
(which is a banking license that prohibits the licensee from conducting banking activities 
with the citizens of, or in the currency of, the issuing country); (ii) a banking license 
issued by a foreign country designated as non-cooperative by an international anti-
money laundering organization such as the Financial Action Task Force; or (iii) a banking 
license issued by a foreign country designated by Treasury for special measures.
10. See Financial Crimes Enforcement Network, Dept. of the Treasury, Fact Sheet 
(Dec. 2005).
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