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Supreme Court Rejects Popular Standard  
Regarding Comparative Evidence of Discrimination

The United States Supreme Court last week rejected a legal 
standard frequently relied upon by employers defending 
against failure to hire and failure to promote claims. In many, 
if not most, cases of this sort, employers defend their actions by 
noting the superior qualifications of the selected candidate. 
The courts of appeals have generally set a high bar for plain-
tiffs in such cases, often holding that, to raise an inference 
of bias, disparities in qualifications must weigh so dramati-
cally in the plaintiff ’s favor as to “jump off the page and slap 
you in the face.” In rejecting this colorful formulation of the 
legal standard, the Supreme Court’s February 21, 2006 per 
curiam opinion, in Ash v. Tyson Foods, Inc., did not provide 
an alternative standard for use in every case. The opinion did, 
however, cite with approval other formulations of the compara-
tive standard that provide significant evidentiary obstacles to 
plaintiffs seeking to rely only on their qualifications vis-à-vis 
their co-workers to demonstrate bias.

Background

An African-American male superintendent at an Alabama 
poultry plant sued Tyson Foods for race discrimination after 
the management promotion he sought was given to a white 
male. Among other things, the plaintiff claimed that the decision 
maker had referred to him as “boy.” Tyson Foods, however, 
argued that the selected candidate was simply more qualified.

A jury found for the plaintiff, but the district court granted  
Tyson Foods’ motion for judgment notwithstanding the verdict. 
The Eleventh Circuit affirmed, concluding that, as a matter 
of law, the manager’s alleged use of the word “boy,” without 
any modifying adjective (like “black boy”), was not probative 
evidence of racial bias. The court of appeals also held that in 
a failure to promote case, pretext can be established through 
comparative qualifications only where “the disparity in quali-

fications is so apparent as virtually to jump off the page and 
slap you in the face” — a colorful standard adopted in one 
form or another by courts across many jurisdictions.

“Jump Off The Page” Standard “Unhelpful”

The Supreme Court vacated the judgment of the court of appeals, 
holding that the “jump off the page and slap you in the face” 
standard was “unhelpful and imprecise.” The Court declined 
to formulate its own standard for inferring pretext from relative 
qualifications, but it cited with approval another Eleventh Circuit 
decision, Cooper v. Southern Company, 390 F.3d 695 (11th Cir. 
2004), which held that, to be probative of bias, “disparities in 
qualifications must be of such weight and significance that no 
reasonable person, in the exercise of impartial judgment, 
could have chosen the candidate selected over the plaintiff 
for the job in question.” The Court also cited a Ninth Circuit 
formulation of the standard, which permits an inference of 
pretext where the plaintiff ’s qualifications are “clearly supe-
rior” to those of the individual selected, and a District of Co-
lumbia Circuit decision holding that pretext may be inferred 
if “a reasonable employer would have found the plaintiff to be 
significantly better qualified for the job.”

Practical Implications

Although the practical difference between the “jump off the 
page” standard and the less colorful formulations cited by the 
Court with apparent approval may appear to be minimal, the 
opinion in Ash will no doubt be cited by plaintiffs’ attorneys 
for a substantively reduced standard — that plaintiffs need 
only show arguably superior qualifications to prevail, at least 
at the summary judgment stage. We believe that this is an 
untenable reading of Ash, but in cases where the trial judge 
is “on the fence” regarding a motion for summary judgment, 
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the opinion in Ash clearly will not be helpful. The opinion 
also likely sounds the death knell for language like that of the 
Fifth Circuit in Price v. Federal Express Corp., 283 F.3d 715 
(5th Cir. 2002), suggesting that “the losing candidate’s qualifica-
tions must leap from the record and cry out to all who would 
listen that he was vastly … more qualified for the subject job.”

The Word “Boy” Can Infer Racial Bias

The Supreme Court also held in Ash that the use of the word 
“boy” by itself — even without an accompanying racially tinged 
modifier — can, but may not necessarily, demonstrate racial 
bias. To determine whether the word was used in a racially  
derogatory way in a given instance, Ash instructs that fact-finders 
consider such factors as context, tone of voice, local custom, 
and historical usage. Although this aspect of Ash is unlikely to 
have broad implications, it underscores the often central role 
alleged comments of this sort can play in employment discrimi-
nation litigation, and the ease with which such evidence can be 
conjured.

OTHER SUPREME COURT DECISIONS

Title VII’s 15-Employee Threshold Not Jurisdictional, 
But Only an Element of the Plaintiff’s Case

In Arbaugh v. Y & H Corporation, decided February 22, 2006, 
the Supreme Court held that Title VII’s employee threshold 
requirement of 15 or more employees is not a jurisdictional 
predicate for federal court jurisdiction but simply a necessary 
element of the plaintiff ’s claim for relief. Adopting the position 
previously taken by the Second, Third, and District of Columbia 
Courts of Appeal, the Supreme Court held that “the numerical 
threshold … relates to the substantive adequacy of” a Title VII 
claim, and not to whether a federal court has subject matter 
jurisdiction over the claim in the first instance. The appropriate 
strategy for an employer with fewer than 15 employees, there-
fore, is to file a timely motion under Federal Rule of Civil 
Procedure 12(b)(6) to dismiss the Title VII claim for failure 
to state a claim upon which relief can be granted. Under Federal 
Rule 12(h), such a motion must be made before a decision on 
the merits or it is waived.

Section 1981 Relief Available Only to Contracting 
Parties

In Domino’s Pizza v. McDonald, also decided February 22, 
2006, the Supreme Court unanimously held that 42 U.S.C. 
§ 1981 (“Section 1981”) provides a cause of action only for 

parties or potential parties to the underlying contract with 
the defendant. Section 1981, originally enacted as part of the 
Civil Rights Act of 1866, protects the rights of all individuals 
“to make and enforce contracts.”

In McDonald, an African-American president and sole share-
holder of an investment corporation sued Domino’s Pizza for 
violating Section 1981. The plaintiff claimed that Domino’s 
had breached several contracts with the corporation because 
of the race of the plaintiff, who was not a party to any of the 
contracts. The Court of Appeals for the Ninth Circuit had 
allowed the plaintiff to proceed with his suit, holding that a 
non-party to a contract may seek relief under Section 1981 if 
he or she sustains injuries distinct from that of the contract-
ing party. The Supreme Court disagreed, holding that Section 
1981 offers relief only when “the plaintiff has or would have 
rights under the existing or proposed contractual relationship.”
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