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President Bush signed the Class Action Fairness 
Act of 2005 (CAFA) into law on February 18.  
CAFA will be of significant importance to clients 
sued in multiple state court class actions over 
allegedly improper business conduct or faulty 
products.  It will also have an effect on counsel’s 
ability to settle class claims for nominal forms of 
compensation for class members.  We expect the 
Act’s greatest impact to appear in consumer class 
actions, in indirect purchaser antitrust cases, and 
in state law discrimination and wage and hour 
cases.  Securities class actions, which rely pre-
dominantly on federal law violations, will not be 
significantly affected, though the CAFA provisions 
on coupon settlement of class actions may have 
some impact.   

The provisions of the Act apply to any civil action 
commenced on or after February 18, 2005 – the 
date on which President Bush signed it into law.  
The legislation makes clear that it will not apply 
to class actions filed before that date, though 
issues will arise concerning amendment of pre-
filed complaints.
  
Enlarged Jurisdiction of Federal Courts over State-
Law Class Actions 

The “100/$5M/1” rule.  CAFA’s most important 
provision expands the role of federal courts in 
class suits based on state law claims.  Section 4 of 
the Act expands the federal diversity provisions 
(28 U.S.C. §1332) to grant federal district courts 
original jurisdiction over class actions in which:

• The number of members of all proposed 
plaintiff classes is 100 or more; 

• The matter in controversy – which may be 
derived by aggregating the claims of all class 
members – exceeds $5 million; and 

• There is diversity of citizenship between any 
one member of the plaintiff class and any 
defendant.

This new diversity of citizenship requirement 
is met where any member of the plaintiff class 
(named or unnamed) is a citizen of a different 
state from any defendant, or where any member 
of the plaintiff class is a citizen of a state and any 
defendant is a foreign state or corporation.

The “local controversy” exception.  CAFA’s broad 
expansion of original jurisdiction is limited by 
specified situations in which a district court must 
decline jurisdiction, and others in which a district 
court may decline jurisdiction – even where the 
new diversity of citizenship requirements are met.   

• Under the Act, a district court must decline 
jurisdiction in cases of so-called “local con-
troversy,” where all of these elements are 
present:

* More than two-thirds of the proposed class 
members are citizens of the state in which 
the action was originally filed;
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1. The pre-CAFA diversity rules, which generally 
required complete diversity between the plaintiff and 
defendant side, made it almost impossible to litigate 
class claims based on state law in federal courts.  
Under CAFA, diversity will be present in most of the 
consumer and business-conduct class actions we 
see.   In a few states, plaintiffs’ counsel may still prefer 
the state court route – for example, a California claim 
brought by a California-only class against a California-
based defendant.  But CAFA should nearly elimi-
nate nationwide-scope class actions in state courts.

2. Plaintiffs’ counsel in the recent wave of antitrust 
class actions cases have benefited from the abil-
ity to bring overseas defendants before a state 
court, with the specter of runaway jury verdicts 
increasing pressure for early settlements.  Naming 
foreign companies in the complaint now will assure 
that the case may be removed to federal court.



* At least one defendant is (a) a citizen of the state 
in which the action was originally filed, (b) is 
a defendant from whom “significant” relief is 
sought, and (c) is a defendant whose alleged con-
duct forms a “significant” basis for claims assert-
ed by the purported class; and

* Principal injuries resulting from the alleged con-
duct, or any related conduct of each defendant, 
were incurred in the state in which the action was 
originally filed. 

• In addition, the district court may decline jurisdic-
tion under the Act where more than one-third, but 
less than two-thirds, of the proposed class members 
and the primary defendant are citizens of the origi-
nal forum state.  In this exercise of discretion, the 
district court must consider six specific factors:

* Whether the claims asserted involve matters of 
national or interstate interest;

* Whether the claims asserted will be governed by 
laws of the State in which the action was origi-
nally filed or by the laws of other States;

* Whether the class action has been pleaded in a 
manner that seeks to avoid Federal jurisdiction;

* Whether the action was brought in a forum with 
a distinct nexus with the class members, the 
alleged harm, or the defendants;

* Whether the number of citizens of the State in 
which the action was originally filed is substan-
tially larger than the number of citizens from 
any other State, and whether the citizenship of 
the other  proposed class members is dispersed 
among a substantial number of States; and

* Whether, during the 3-year period preceding the 
filing of that class action, one or more other class 
actions asserting the same or similar claims on 
behalf of the same or other persons have been 
filed.

Securities and state actor exceptions.  CAFA specifically 
exempts from its jurisdictional provisions (i) cases in 
which the primary defendants are states or other govern-
mental entities against whom the district court may be 
foreclosed from ordering relief; and (ii) cases that involve 
claims solely concerning covered securities (as defined 
under the Securities Act of 1933 or the Securities Act of 
1934).

Removal power expanded.  Section 5 of the Act comple-
ments the broadened grant of federal court diversity 
jurisdiction by adding new procedures for removing class 
actions from state court to federal court.  

• Pre-CAFA removal powers were tightly constricted, 
and defendants in class actions regularly found the 
case non-removable because one of the defendants 
was based in the forum state.  Under the new provi-
sions, any defendant can remove a qualifying case 
without regard to whether the defendant is a citizen 

of the original forum state; and without seeking 
consent of the remaining defendants.

• Notably, the Act also mandates expedited appellate 
review of district court orders granting or denying 
motions to remand a class action to the State court 
from which it was removed.  This provision results 
in an appeal being deemed denied if the appellate 
court has not ruled upon it within 60 days.  

The “Consumer Class Action Bill of Rights”: Coupon 
Settlements and Other Class Awards 

Section 3 of the Act, denominated as the  “Consumer 
Class Action Bill of Rights,” is aimed primarily at cou-
pon settlements on consumer claims.  It provides that:

• If the terms of a proposed class settlement call for 
class members to receive all or part of their award 
in the form of a coupon, the court must hold a hear-
ing on the fairness of the settlement before approv-
ing it.

• Class counsel’s fees in a coupon settlement must 
be based on either (1) the value of coupons actu-
ally redeemed by class members or (2) the hours 
actually billed in prosecuting the class action.  (The 
Act specifies, however, that this provision does not 
preclude the use of “lodestar” multipliers in cases 
of increased risk or where particular expertise was 
necessary.)
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3. The “headcounting” standards in the new law may 
place an unwelcome discovery burden on class defen-
dants to produce information early that will bear on 
the size and location of potential plaintiff-customers. 
  
4. While most employment-related class actions are brought 
under federal antidiscrimination law, claims brought under 
state laws governing wage and hour violations or discrimina-
tion may be subject to CAFA, particularly where the employer 
is not incorporated or headquartered in the forum state.  

5. Expect to see a number of experiments by plaintiffs’ 
counsel with “California only” or “Texas only” class claims 
crafted to avoid federal court.  Under the diversity stat-
ute, companies are “citizens” of both the state of incor-
poration and in which they have their principal place of 
business.  Accordingly, carefully-framed state court cases 
are likely to stick against companies with their principal 
places of business in those states, resulting in a dispar-
ity in treatment based on location of corporate offices.      

6. The Act also exempts claims relating to “internal affairs” 
or “corporate governance” that arise under the law in which 
the business is organized.  The scope of this exemption may 
prove to be heavily litigated if shareholder claims are brought 
as state law internal affairs or business governance claims.
Removal power expanded.



• The court may require that the settlement provide 
for distribution of a portion of the value of any 
unclaimed coupons to a charitable organization or a 
government entity, and any such charitable distribu-
tion may not be factored into calculation of class 
counsel’s fee. 

CAFA requires that no later than ten days after the filing 
in the district court of a proposed class settlement, each 
settling defendant must serve a copy of certain docu-
ments relating to the settlement upon its primary regula-

tor in the states in which class members reside, as well 
as upon the United States  Attorney General (or, if defen-
dant is a state or federal depository institution, upon its 
primary state or federal regulator).1  

Clients should feel free to address questions or com-
ments on the new CAFA legislation to any Paul 
Hastings contact, or to the authors of this Alert:

Claudia T. Callaway 202 551 1765
claudiacallaway@paulhastings.com

Hamilton Loeb 202 551 1711 
hamiltonloeb@paulhastings.com

Patrick J. Togni 202 551 1812
patricktogni@paulhastings.com

Notes
 
1.  The Act also requires the Judicial Conference to publish a 
report on class action settlements – including recommenda-
tions on best practices that courts can use to ensure that 
proposed settlements are fair to class members, that class 
members are the primary beneficiaries of class settlements, 
and that the award of counsel fees appropriately reflects the 
extent of class counsel’s effort and success – no later than 
February 18, 2006.  
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7. Coupon settlements, though much criticized, sometimes 
provide an opportunity for a win-win outcome for class 
members and for the corporate defendant:  properly struc-
tured, they can serve to reinforce the company’s brand or 
customer loyalty, while providing meaningful relief to class 
members.  Look for a mini-industry to develop in develop-
ment and implementation of coupon-style class awards.

8. The Act also provides that the court may not approve a 
settlement that affords greater compensation to certain class 
members for no reason other than their “closer geographic 
proximity to the court.”  Such provisions are rare in federal 
class settlements, but have arisen occasionally in state court 
settlement packages.  

San Francisco 
Shanghai

Paris 
San Diego

New York City 
Orange County

London 
Los Angeles

Brussels
Hong Kong

Stamford 
Tokyo

Washington, D.C.
www.paulhastings.com

StayCurrent is published solely for the interests of friends and clients of Paul, Hastings, Janofsky & Walker LLP and should in no way be 
relied upon or construed as legal advice. For specific information on recent developments or particular factual situations, the opinion of 
legal counsel should be sought. Paul Hastings is a limited liability partnership. Copyright © 2005 Paul, Hastings, Janofsky & Walker LLP.

Atlanta
Beijing

Notice on Sexual Harassment Training
Effective January 1, 2005, California law requires employers of 50 or more to provide 
two hours of sexual harassment training to supervisors every two years. 
 
Paul Hastings has developed a highly innovative and 
cost-effective program to meet your needs: Train Your 
Trainers® 
 
For a preview of our training approach and materials, or to obtain more information, 
please contact your Paul Hastings attorney or Christina McEnerney at 213 683 6190 
or christinamcenerney@paulhastings.com.


