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In a stunning decision, the Supreme Court of  California ruled 
that contractual waivers of  the right to a jury trial are unen-
forceable under California law. The August 4th decision, in the 
case of  Grafton Partners L.P. v Superior Court of  Alameda 
County, concludes that, under current statutory authority, the 
right to a trial by a jury cannot be waived even in a commercial 
contract until after a dispute arises. 

Court’s Analysis 

The Court began its analysis with the California Constitution, 
which provides that a “jury may [only] be waived by the 
consent of  the parties expressed as prescribed by statute.” Art. 1, 
§ 16. The opinion then relies upon the Court’s own 150 year 
old decision in Exline v. Smith, 5 Cal. 112 (1855) in which the 
Court “interpreted substantially similar constitutional language 
and held that the rules under which the parties to a lawsuit may 
waive a jury trial must be prescribed by the Legislature, which 
is without power to delegate to the courts the responsibility 
of  determining the circumstances under which such a waiver 
may be permitted.” The opinion cites extensively from the 
Court of  Appeal decision below, tracing the history of  the 
pertinent section of  the Constitution from the failed efforts 
made during the state constitutional convention of  1878 
- 1879 to change this provision to allow for parties to waive 
the right to jury trial, up to and through the substitution of  
the words “by statute” for the words “by law” as approved 
by the voters of  the state in 1974. The Court concluded that 
“as prescribed by statute” means that “unless the Legislature 
prescribes a jury waiver method, we cannot enforce it,” and 
expressly “disapproved” the earlier decision of  the California 
court of  appeal in Trizec Properties, Inc. v. Superior Court, 229 Cal. 
App. 3d 1616 (1991) (which had upheld contractual waivers of  
the right to a jury trial). 

The Court then turned to an analysis of  the only applicable 
statute which permits the waiver of  a jury trial, California 

Code of  Civil Procedure § 631(d). This statute provides in 
relevant part that “[a] party waives trial by jury . . . by written 
consent filed with the court or judge.” § 631(d)(2). Although 
this phrasing does not expressly indicate when a waiver of  the 
right to a jury trial must be executed - merely where and when 
it must be filed - the Court ruled that the section “does not 
authorize predispute waiver of  that right” and stated that “[w]e 
believe the language of  section 631, subdivision (d) strongly 
suggests that waiver of  the right to jury trial must occur 
subsequent to the initiation of  a civil lawsuit.” In doing so, 
the Court noted that the State Constitution declares the right 
to a jury “inviolate,” and that waiver rules should be strictly 
interpreted so that any ambiguity or doubt is resolved in favor 
of  the right to a jury. The Court also drew support from the 
fact that the other alternatives for waiver contained in § 631(d) 
require conduct that can occur only after litigation begins. 

The decision gave a nod to the fact that “the majority of  
state and federal jurisdictions permit predispute waiver of  
the right to jury trial,” but distinguished these on the ground 
that “there is no indication that in other jurisdictions there 
are constitutional provisions like California’s that have been 
interpreted as requiring exclusively legislative authorization for 
waiver of  the right to jury trial in civil cases.” Thus, although 
the California statute derives from the Field Code as enacted in 
New York, the Court distinguished New York cases upholding 
contractual waivers on the basis that California’s Constitution, 
unlike New York’s, does not allow for any non-statutory basis 
for the waiver of  a right to a jury trial. 

The Court also said that it would not apply its decision only 
prospectively, despite the fact that the contracting parties may 
have relied on the now-disapproved Trizec opinion. To some 
extent this is dictum and parties in pending litigation may wish 
to litigate the extent to which this statement applies to a pending 
case. Nonetheless, there is a definite change in the California 
landscape for parties to existing commercial contracts. 
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The practical and policy concerns appear to have been 
recognized and debated by the justices of  the Court. The 
majority opinion characterized its decision as one in which 
it did not wish “to substitute our judgment for that of  the 
Legislature.” Justice Chin wrote a separate concurrence, in his 
words, “to urge the Legislature to enact legislation expressly 
authorizing predispute jury waivers.” 

What Alternatives May Be Available? 

Legislation is Required

The decision is unequivocal - at present there is no way to draft 
around this decision while preserving access to the California 
courts and the application of  California law. Waivers of  the 
right to a jury trial are enforceable in California only to the 
extent expressly permitted by the legislature. As the opinion is 
equally clear that there is no such legislation currently in effect 
in California, legislative action is required in order to give 
effect to this staple of  commercial agreements. 

In enacting contemporary legislation regarding usury, California 
policy distinguished larger commercial transactions from small 
business or consumer situations where one of  the parties may 
not have the benefit of  advice of  counsel until after a dispute 
commences. The immediate focus by the business community 
should take this distinction into account so as to maximize the 
likelihood that the legislature reacts in a reasonable timeframe 
to authorize contractual jury trial waivers in sophisticated 
business transactions. 
 
Specify Choice of Law, Forum and Jury Waiver 

Parties to a transaction should consider whether to select a 
substantive law and a forum other than California (or Georgia 
where predispute contractual jury trial waivers also are not 
valid). There are a number of  considerations to be weighed in 
making such a determination. 

1. Enforceability. Be careful in selecting applicable law, as the 
jurisdiction whose governing law is selected must bear a 
reasonable relationship to the transaction or the parties must 
have a reasonable basis upon which to make such a selection, 
in order to have the choice of  law enforced by a California 
court. Where there is no reasonable relationship or reasonable 
basis upon which to uphold the selection, the contractual 
choice of  law could be avoided, leaving the parties to argue 
about which substantive law governs their dispute. 

2. Exclusive Choice of  Forum. Even if  a reasonable relationship 
or reasonable basis exists, if  there is not a choice of  forum 
clause that exclusively chooses the courts of  the jurisdiction 
whose law is chosen, there is a serious risk that a California 
court, post-Grafton, would find the choice of  law provision 
unenforceable because it would violate a fundamental public 
policy of  California. 

3. Federal Courts. A forum selection clause might be useful on 
its own. As the concurrence in Grafton Partners points out, 
“in a diversity action, a federal court will routinely enforce a 
knowing and voluntary predispute jury waiver as a matter of  
federal law.” The right to a trial by jury might well be found 
to be a procedural (as opposed to substantive) issue under 
the doctrine of  Erie v. Tompkins, 304 U. S. 64 (1938), leaving a 
federal court with the ability to enforce the jury waiver even 
if  the governing law is that of  the State of  California (which 
a federal court is bound to apply in respect of  substantive 
issues). Thus, even if  California law were to govern the 
substantive transaction, a jury trial waiver should be included 
in the document as it may be enforced by a federal court. 
 
Agreements to Arbitrate 

The decision confirms that agreements to arbitrate are 
enforceable as there is a separate statutory basis upon which 
to uphold them. Arbitration agreements, however, sacrifice 
access to the courts entirely, an avenue that has its own risks. 
For example, it is very difficult to get provisional relief  on an 
expedited basis such as the appointment of  a receiver or the 
issuance of  a temporary restraining order from an arbitrator. 
Another significant commercial consideration is that appeal 
from an arbitration award are very limited even when the 
arbitrator has misapplied the law. Thus, while arbitration may 
be an acceptable alternative in some business contexts, it 
requires careful consideration by an organization. 

Referrals to a Referee 

The decision also sanctions the ability of  the parties to 
agree, in advance, that any dispute will be handled by a 
referee appointed by the superior court. Again, this avenue is 
permitted because it is a statutorily authorized alternative to 
a trial by a jury. The experience of  clients that have used this 
approach has been mixed. 

Conclusion 

Immediate legislative action is required. The California 
legislature can and must heed the unusual invitation extended  
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by Justice Chin in his concurrence to act promptly to enact 
corrective legislation. 
 
If you have any questions, please contact the authors:

Hydee R. Feldstein (213) 683 6100
hydeefeldstein@paulhastings.com

Stephen L. Sepinuck
ssepinuck@lawschool.gonzaga.edu
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