
New Hart-Scott-Rodino Act Reporting Requirements for Limited 
Liability Companies, Partnerships and Other Unincorporated Entities 
by Bruce D. Ryan and Rachel Gagnebin

The Federal Trade Commission (FTC) has issued 
final rules effecting important changes to the 
premerger notification requirements under the 
Hart-Scott-Rodino Antitrust Improvements Act 
of 1976, as amended (HSR Act), as they apply to 
formations and acquisitions of interests in limited 
liability companies, partnerships and other unin-
corporated entities. The new rules largely seek to 
reconcile the reporting treatment of such entities 
with that of corporations under the HSR Act, 
although differences still remain. The final rules 
are effective April 7, 2005. (70FR11502 - March 
8, 2005)

The Notice of Proposed Rulemaking and request 
for Public Comment on the proposed new rules 
was issued in April 2004. Due to public comments 
and other considerations, the FTC modified the 
proposed rules slightly to provide further clarifica-
tions, correct technical inaccuracies and expand 
some of the sections.

Highlights

Highlights of the new rules include: 

• An acquisition will now be potentially 
reportable at the time non-corporate interests 
conferring 50 percent or greater economic 
control of an unincorporated entity are 
acquired (subject to the normal HSR size 
tests and exemptions), rather than at the time 
100 percent of the non-corporate interests 
are acquired as under current rules.

• The formation of a new unincorporated 
entity will now be potentially reportable if 
there is an acquisition of a controlling inter-
est by one or more of the forming parties, 
regardless of whether two separate existing 
businesses are being combined; the existing 
formal interpretation on reportability of cer-
tain limited liability company formations will 
be revoked.

• An acquisition of a controlling interest in an 

unincorporated entity being formed in con-
nection with a financing transaction will be 
exempt provided the investor is only contrib-
uting cash for the purpose of the financing 
and will no longer control the entity after the 
investor recovers its investment. 

• The current exemption for intraperson 
transactions (rule 802.30) will be expanded 
to include transactions involving unincorpo-
rated entities under common control.

• The current exemption for acquisitions of 
voting securities of issuers holding only 
certain exempt real estate and “ordinary 
course of business” assets (rule 802.4) will 
be expanded to cover acquisitions of either 
voting securities or non-corporate interests in 
entities that hold assets exempted under the 
HSR rules or statute. 

Background

The HSR Act applies to acquisitions of voting 
securities or assets, and does not specifically 
address whether the acquisition of interests in 
unincorporated entities should be deemed a 
reportable event. Through informal staff inter-
pretations, the FTC’s Premerger Notification 
Office has long taken the position that partner-
ship interests (as well as interests in other types of 
unincorporated entities) are neither “assets” nor 
“voting securities” within the meaning of the HSR 
Act. Hence, the acquisition of such interests has 
not been deemed a reportable event unless 100 
percent of the interests are acquired, in which case 
the acquisition is deemed to be that of all of the 
underlying assets of the partnership or other unin-
corporated entity.

In 1999, the FTC also issued Formal Interpret-
ation 15, which defined the circumstances under 
which the formation of a limited liability com-
pany would be reportable. Under this formal 
interpretation, a limited liability company triggers 
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HSR reporting requirements when two or more ongo-
ing businesses are combined under common control. 
However, Formal Interpretation 15 does not address any 
unincorporated entities other than limited liability com-
panies, and the FTC has found the interpretation difficult 
to apply.

With increased usage of unincorporated entities in trans-
action structures, the FTC concluded that this was an 
appropriate time to amend the application of the HSR 
Act and rules to all unincorporated entities. The new 
rules attempt to treat all forms of legal entities as consis-
tently as possible from a substantive antitrust perspective. 

Revised Coverage Rules - 16 CFR Part 801

• Control Test for Unincorporated Entities -  
Section 801.1(b)

The current rules include two control tests for unin-
corporated entities. The new rules eliminate the second 
control test which provides for control through having 
the present contractual power to designate individuals 
exercising similar functions to those of directors of a 
corporation. This revision clarifies that an acquisi-
tion involving an unincorporated entity is reportable 
only when control is acquired through an acquisition 
of non-corporate interests that confers the right to 50 
percent or more of the profits of the entity, or having 
the right in the event of dissolution to 50 percent or 
more of the assets of the entity. 

The FTC has provided additional guidance for situ-
ations where the right to profits or assets upon dis-
solution is governed by a formula that cannot be 
determined. The FTC understands that the analysis is 
complex but believes it is the best methodology pres-
ently available. If the right to profits is variable and 
the right to assets upon dissolution is fixed, the right 
to 50 percent or more of the assets upon dissolution 
will be deemed to confer control. Alternatively, if the 
right to profits is fixed and the right to assets upon 
dissolution is variable, the right to 50 percent or more 
of the profits will be deemed to confer control. In the 
event that both the right to profits and assets upon 
dissolution are variable, control will be determined by 
using the formula for determining rights to assets upon 
dissolution and applying it to the total assets of the 
unincorporated entity at the time of the acquisition, as 
if the entity were being dissolved at that time.

Modification: The final rules restore the second con-
trol test but only for certain trusts. The control test for 
certain trusts remains having the right to designate 50 
percent or more of the trustees of the trust.

• “Non-Corporate Interest” Definition - Section 801.1(f)

The current rules do not include a definition of “non-
corporate interest.” The new rules provide that “non-
corporate interest” means an interest in any unincor-
porated entity which gives the holder the right to any 
profits of the entity or in the event of dissolution of 
that entity the right to any of its assets after payment 
of its debt. The new rules provide that unincorporated 

entities include, but are not limited to, general part-
nerships, limited partnerships, limited liability partner-
ships, limited liability companies, cooperatives and 
business trusts. 

Modification: The final rules revise the proposed rules 
to clarify that non-corporate interests include only 
equity interests and not debt interests.

• Consolidation Rule - Section 801.2(d)

The current rules cover consolidations of corporations. 
The new rules provide that the combination of any 
two entities into a new holding company is treated like 
a consolidation regardless of whether the entities are 
corporations or unincorporated entities. Even transac-
tions in which two entities retain their separate legal 
existence while becoming subsidiaries of a new hold-
ing company will be treated as consolidations. 

Modification: The final rules remove the provision 
in the proposed rules covering dual listed company 
arrangements under which two entities effectively 
combine their assets and operations by agreement 
because of the difficulty involved in differentiating 
dual listed company arrangements from other types of 
non-reportable contractual combinations of businesses. 
The FTC may reconsider this issue if a significant 
number of combinations using a dual listed type of 
arrangement raise antitrust concerns.

• Acquisitions of Non-Corporate Interests - Section 
801.2(f)

Section 801.2(f) is a new section under the HSR Act. 
The new rules provide that an acquisition occurs at 
the time non-corporate interests conferring control of 
an unincorporated entity are acquired. 

Section 801.2(f)(1) of the new rules shifts the report-
ability of the transaction from the point when 100 
percent of the non-corporate interests in an unin-
corporated entity are acquired to the more meaning-
ful point at which control is obtained. As discussed 
above, the test for control of unincorporated entities 
is having the right to 50 percent or more of the profits 
of the entity, or having the right in the event of disso-
lution to 50 percent or more of the assets of the entity. 

Section 801.2(f)(2) of the new rules clarifies that con-
tributions of assets or voting securities to an existing 
unincorporated entity is considered an acquisition by 
that entity. Note that this type of transaction will not 
be governed by Section 801.50, which covers the for-
mation of unincorporated entities.

Section 801.2(f)(3) of the new rules indicates that 
the acquisition of the right to designate 50 percent 
or more of the board of directors of a not-for-profit 
corporation is considered an acquisition of all of the 
underlying assets of such entity. 

Modification: The rules were adopted as proposed 
with a few minor edits for clarification.
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• Valuation of Interests in Non-Corporate Entities - 
Section 801.10(d)

Section 801.10(d) is a new section under the HSR Act. 
The new rules provide that the value of any non-cor-
porate interests that are being acquired is the acquisi-
tion price if determined, or if not determined, the fair 
market value of those interests. 

Modification: The rules were adopted as proposed.

• Formation of Unincorporated Entities -  
Section 801.50

Section 801.50 is a new section under the HSR Act. 
The new rules provide that the formation of an unin-
corporated entity will be governed by new Section 
801.50. The rules make the formation of an unin-
corporated entity potentially reportable if there is an 
acquisition of non-corporate interests that confers 
control. New Section 801.50 for the most part con-
forms with existing Section 801.40 that covers the 
formation of corporations. 

Modification: The final rules add a clarification that 
newly formed unincorporated entities are not acquir-
ing persons with respect to the contributions to that 
entity. The final rules also include an example to 
illustrate the interplay of the rules, and to highlight 
that cash contributed to the unincorporated entity will 
be considered an exempt asset pursuant to Section 
801.21.

Revised Exemption Rules - 16 CFR Part 802

• Exempt Assets Held by Unincorporated Entities - 
Section 802.4

The current rules exempt acquisitions of voting 
securities if the acquired issuer does not hold assets 
exceeding the $53.1 million notification threshold, 
other than certain categories of exempt assets. The 
new rules extend this exemption to cover both acqui-
sitions of voting securities and acquisitions of non-
corporate interests. They also broaden the exemption 
to exclude the holding of assets that are exempt under 
any provision of the HSR Act or rules. Specifically, 
the new rules cover acquisitions of voting securities 
or of non-corporate interests that confer control of 
an unincorporated entity if the assets of the issuer or 
unincorporated entity are exempt under any section 
of Part 802 of the HSR rules, or Section 7A(c) of the 
HSR Act, or specified under Section 801.21 of the 
HSR rules. 

Modification: The rules were adopted as proposed 
with a few minor edits for clarification.

• Reorganizations - Section 802.10(b) 

Section 802.10(b) is a new section under the HSR 
Act. The new rules provide that pro-rata conver-
sion (i.e., reincorporation in a new jurisdiction) is an 
exempt transaction provided (1) that no new assets 
are introduced, and (2) that the percentage of interests 

that will be held by the acquiring person in the new 
entity will be the same, or less than, the percentage 
of interests that were held by the acquiring person in 
the original entity. A reorganization is exempt for a 
person that controlled the original entity provided the 
first condition is met.

Modification: The rules were adopted as proposed.

• Intraperson Transactions Involving Unincorporated 
Entities - Section 802.30

Section 802.30(a) of current rules exempts transac-
tions where the acquiring person and the acquired 
person are the same person through the holding of 
voting securities. Because of the qualifying phrase “by 
reason of holding voting securities,” entities that do 
not issue voting securities are not entitled to use the 
exemption. In a transfer of assets from a corporation 
to its controlling shareholder, no filing is required. 
However, because partnerships and other unincorpo-
rated entities are not controlled through the holding 
of voting securities, similar transfers involving such 
unincorporated entities have been potentially report-
able. 

The new rules eliminate the requirement that control 
be achieved through the holding of voting securi-
ties, and instead apply the appropriate control test in 
Section 801.1(b) to the type of entity. 

Modification: The rules were adopted as proposed.

Section 802.30(c) is a new section under the HSR Act. 
The new rules establish that the contribution of assets 
or voting securities to the formation of a new entity 
will be exempt with respect to the person contributing 
the assets or voting securities to the new entity.

Modification: The proposed rules were amended 
to include contributions of voting securities in the 
exemption, and to incorporate minor edits for clarity.

• Non-Corporate Interests in Financing Transactions- 
Section 802.65

Section 802.65 is a new section under the HSR Act. 
The new rules exempt certain acquisitions in financ-
ing transactions involving the formation of unincor-
porated entities. In certain financing situations, a new 
unincorporated entity is formed, and some investors 
will contribute assets to the new entity while other 
investors will contribute cash. The FTC recognizes 
that a cash investor may receive a preferred return in 
order to recover its investment quickly. As a result, 
the cash investor may have the right to 50 percent or 
more of the profits of the new entity for a set period 
of time until the investor has obtained a certain return 
on the investment. The FTC believes that such financ-
ing arrangements are unlikely to raise antitrust con-
cerns and therefore should be exempt from reporting. 

Accordingly, the new rules exempt a transaction if 
(1) the acquiring person is contributing only cash to 
the unincorporated entity, (2) for the purpose of pro-
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viding financing, and (3) the terms of the financing 
agreement are such that the acquiring person will no 
longer control the entity after it realizes its preferred 
return. 

The FTC has indicated that this narrow exemption 
is supposed to cover the acquisition of a control-
ling interest in an unincorporated entity, limited to 
instances where a cash acquisition is an ordinary 
course of business way of providing financing, and 
the acquiring person’s acquisition of a controlling 
interest is only temporary.

Modification: The proposed rules were amended to 
cover existing unincorporated entities, and to elimi-
nate the prong that required that the acquiring person 
not be a competitor of the unincorporated entity. The 
final rules also clarify the ordinary course of business 
prong such that the transaction must be for the pur-
pose of providing financing.

• Transactions Being Investigated by the Agencies - 
Section 802.80

Section 802.80 is a new section under the HSR Act. 
This section was not included in the proposed rules. 
This new section exempts transactions that are or 
have been under active investigation by the FTC or 
the U.S. Department of Justice, and would otherwise 
be subject to notification when these rules become 
effective on April 7, 2005.

Revised Transmittal Rules – 16 CFR Part 803

The new rules revise the transmittal rules to address 
unincorporated entities where appropriate. Certain items 
in the Notification and Report Form will similarly be 
revised to clarify how an acquisition of non-corporate 
interests should be reported. 

Other Rule Changes

The new rules make other conforming changes and other 
minor revisions to various sections of the rules. These 
changes include among others expanding the rule on 
secondary acquisitions to cover acquisitions that result 
from acquiring a controlling interest in any entity, and 
expanding the rule on aggregation to provide for the 
aggregation of non-corporate interests.

Formal Interpretation 18

Formal Interpretation 15, which defined the circum-
stances under which the formation of a limited liabil-
ity company would be reportable, is being revoked. 
Formal Interpretation 18 will be issued to revoke Formal 

Interpretation 15. Transactions previously covered by 
Formal Interpretation 15 will now be governed by the 
amended premerger notification rules discussed above.

Parties involved in a proposed transaction should con-
sult one of the following members of our Mergers & 
Acquisitions or Antitrust Groups to determine how these 
new rules apply to their individual situation:

Mergers and Acquisitions Practice Group  

Carl R. Sanchez 858 720 2810 
carlsanchez@paulhastings.com

Deyan P. Spiridonov 858 720 2590  
spiri@paulhastings.com    

Antitrust Group 

Bruce D. Ryan 202 551 1715 
bruceryan@paulhastings.com      
   
Rachel Gagnebin 202 551 1759 
rachelgagnebin@paulhastings.com
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