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The NASD has proposed new interpretive guidance1 relating 
to the provision of gifts and business entertainment by NASD 
member firms to employees, agents and representatives (and 
certain other persons) of a member firm’s customers. This 
guidance, in the form of proposed new interpretative material  
(“IM-3060”) to NASD Conduct Rule 3060 (Influencing or  
Rewarding Employees of Others), more explicitly outlines the 
restrictions related to, and the policies and procedures member 
firms must adopt in connection with, such business entertainment 
practices. IM-3060 would supersede prior NASD guidance in 
this area. IM-3060 does not cover business entertainment provided 
directly to customers who are natural persons, as such practices 
are not within the scope of Conduct Rule 3060.2 Comments on 
IM-3060 are due to the NASD by February 23, 2006.

Background

Conduct Rule 3060 generally prohibits member firms and their 
associated persons, directly or indirectly, from giving anything 
of value, including gratuities, in excess of $100 per individual 
per year to any person, principal, proprietor, employee, agent 
or representative of another person, if the payment or gratuity 
is in relation to the business of the recipient’s employer. In 
1999, the NASD staff issued an interpretive letter (the “1999 
Letter”) stating that Conduct Rule 3060 does not prohibit 
member firms from providing “ordinary and usual business 
entertainment” (such as an occasional meal, sporting event, 
theater production or comparable entertainment) to covered 
persons provided the entertainment is “neither so frequent nor 
so extensive as to raise any question of propriety.”3 Hence, the 
1999 Letter recognized a distinction between gifts, which are 
subject to the $100 limit, and business entertainment expenses, 
which are not.

IM-3060

Definitions

IM-3060 supersedes the 1999 Letter and provides explicit 
guidance concerning the written policies and procedures 
(“Written Procedures”) that members must adopt respecting 
their business entertainment practices. Of particular note,  

IM-3060 defines the term “customer” to recognize the 
distinction between business entertainment provided directly 
to natural person customers (which is not covered by Conduct 
Rule 3060), and business entertainment provided to employees, 
agents and representatives of a customer that is a business 
entity (which is covered).4 NTM 06-06 cautions that members 
should not attempt to circumvent Conduct Rule 3060 by 
providing business entertainment to a natural person customer 
who also is an employee, agent or representative of a business 
entity customer by claiming that the business entertainment 
applies only to the “natural person” relationship.

IM-3060 also defines the term “business entertainment” to 
codify the NASD’s longstanding position that a member firm 
or one of its associated persons must accompany or participate 
in an event for it to be deemed business entertainment.5  The 
definition of “business entertainment” expressly includes 
transportation and lodging expenses provided by the member. 
Conversely, any thing of value given to an employee that is not 
defined as “business entertainment” is a gift under Conduct Rule 
3060 and subject to the $100 limit. Accordingly, if a member 
firm gives tickets to a sporting event but an associated person 
does not accompany the recipient to the event, the tickets are 
deemed to be a gift rather than business entertainment, and 
cannot exceed $100 in value.

Written Policies and Procedures

Specifically, IM-3060 provides the following guidelines for 
member firms’ Written Procedures:
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1. Define Appropriate Business Entertainment: The Written Pro-
cedures should determine and define the forms of business 
entertainment that are appropriate and inappropriate, 
including appropriate venues, nature, frequency, types and 
class of accommodation and transportation.  

2.  Establish Limits on Business Entertainment or Require Advance 
Approval: The Written Procedures should either set firm 
dollar limits on business entertainment expenses, or thresholds 
requiring advance written approval. IM-3060 does not 
mandate hard dollar limits on business entertainment 
expenses, and there is no requirement that members adopt the 
same limits or treat all recipients equally. In addition, IM-3060 
expressly would allow members to set different standards 
for business entertainment in connection with educational, 
charitable or philanthropic events if that differentiation is 
explicitly addressed in the Written Procedures. Members, 
however, must not adopt Written Procedures that “set 
standards that are so unbounded or vague that no reasonable 
determination of propriety can be discerned.”  

3. Consistent with Conduct Rule 2110: Members’ Written Pro-
cedures should promote conduct consistent with Conduct 
Rule 2110 (Standards of Commercial Honor and Principles 
of Trade). IM-3060 suggests that in order to comply with 
Conduct Rule 2110, Written Procedures should preclude 
providing business entertainment that is so lavish or extensive 
in nature that an employee would likely feel compelled to 
act in a manner inconsistent with the interests of his or her 
employer (e.g., directing order flow without due regard to 
best execution). This is consistent with past NASD staff 
statements that business entertainment expenses must be 
“usual and ordinary” as opposed to “lavish and extensive,” 
in nature. The NASD has not provided written guidelines 
as to what is “lavish or extensive” but previous statements 
from NASD staff members have indicated that the difference 
appears to be one of magnitude, regularity and judgment.

4. Supervision and Compliance: Members’ Written Procedures 
should provide for effective supervision and compliance 
with their business entertainment policies. The Written 
Procedures should set forth factors that determine appropriate 
levels of business entertainment and how those determina-
tions are executed, monitored and enforced.  The Written 
Procedures should evidence the basis upon which a super-
visor will determine that business entertainment does not 
violate the member’s standards as to the nature, frequency 
and dollar amounts of entertainment.

5. Records: The Written Procedures should provide for the 
maintenance of detailed records of business entertainment 
expenses and specify that such information is available to 
a customer with respect to its employees upon written re-
quest.

6. Qualified Supervisors: The Written Procedures should estab-
lish standards to ensure that persons designated to supervise, 
approve and document business entertainment expenses are 
sufficiently qualified and that periodic monitoring for com-
pliance with the Written Procedures is conducted.  

7. Training of Personnel: The Written Procedures should pro-
vide for training and education of all appropriate personnel 
concerning the firm’s business entertainment policies and 
procedures.

IM-3060 states that the guiding principle in navigating the 
concerns of placing an employee in conflict with his/her duty 
to his/her employer-customer is that members should compete 
for business on the basis of providing the best professional ser-
vices.  IM-3060 recognizes that it is not inappropriate for busi-
ness entertainment to foster an environment for the member to 
promote and educate an employee of a customer with respect 
to such professional services.  It is inappropriate, however, to 
provide incentives to such employees to conduct customer busi-
ness with or through a member without due consideration as to 
whether the nature and terms of such professional services meet 
the objectives and are in the best interests of the customer.

The overriding principle of IM-3060 is that members and their 
associated persons should not do or give anything of value 
to an employee of a customer that is intended or designed to 
cause, or otherwise would be reasonably judged to have the 
likely effect of causing, the employee to act in a manner that 
is inconsistent with the best interests of the customer.  Finally, 
IM-3060 expressly states that members may not offer anything 
of value—regardless of whether it constitutes business enter-
tainment—that comprises conduct that is illegal under any ap-
plicable law or would expose the member, customer or recipient 
to any civil liability to any governmental authority or agency. 

Notes:
1. See Notice to Members, 06-06 (“NTM 06-06”).
2. The NYSE has announced that it will file a proposed rule change with the 
SEC to amend its gifts and entertainment rule (NYSE Rule 350).  Although 
the NYSE’s announcement did not provide specifics, it is expected that the 
proposed NYSE rule will be consistent with IM-3060.  
3. Letter to Henry H. Hopkins and Sarah McCafferty, T. Rowe Price Invest-
ment Services, Inc. (June 10, 1999).
4. “Customer” is defined as:  “[A] person that maintains, or whose employee 
receives business entertainment for the purpose of having such person pro-
spectively maintain, an account with a member or is otherwise a customer 
of the member for the purpose of investment banking or securities business, 
and has an employee, agent or representative act on behalf of the account in 
some capacity in respect of such account or customer relationship with the 
member.”
5. “Business entertainment” is defined as:  “[P]roviding entertainment to an 
employee in the form of any social event, hospitality event, charitable event, 
sporting event, entertainment event, meal, leisure activity or event of like na-
ture or purpose, as well as any transportation and/or lodging accompanying 
or related to such activity or event, including such business entertainment 
offered in connection with an educational event or business conference, in 
which a person associated with a member accompanies and participates with 
such employee irrespective of whether any business is conducted during, or 
is considered attendant to, such event.” 



StayCurrent

17 Offices Worldwide | Paul, Hastings, Janofsky & Walker LLP | www.paulhastings.com 

StayCurrent is published solely for the interests of friends and clients of Paul, Hastings, Janofsky & Walker LLP and should in no way be relied upon or construed 
as legal advice. For specific information on recent developments or particular factual situations, the opinion of legal counsel should be sought. Paul Hastings is 
a limited liability partnership. Copyright © 2006 Paul, Hastings, Janofsky & Walker LLP.

If you have any questions regarding the NASD’s proposed guidelines relating to gifts and business entertainment, please don’t hesitate 
to contact any of the following Investment Management attorneys:

Our Senior Management Team:

Michael R. Rosella 212-318-6800
Chair – Investment Management 
  Practice Group
mikerosella@paulhastings.com

David A. Hearth 415-856-7007
Vice Chair – Investment Management
  Practice Group
davidhearth@paulhastings.com

Julie Allecta 415-856-7006
julieallecta@paulhastings.com

Robert E. Carlson 213-683-6299
robertcarlson@paulhastings.com

Wendell M. Faria 202-508-9574
wendellfaria@paulhastings.com
 
Kathleen D. Fuentes 212-318-6569
kathleenfuentes@paulhastings.com

Michael Glazer 213-683-6207
michaelglazer@paulhastings.com

Jacqueline A. May 212-318-6282
jacquelinemay@paulhastings.com

Mitchell E. Nichter 415-856-7009
mitchellnichter@paulhastings.com

Domenick Pugliese 212-318-6295
domenickpugliese@paulhastings.com

Gregory T. Pusch 415-856-7067
gregpusch@paulhastings.com

Gary D. Rawitz 212-318-6877
garyrawitz@paulhastings.com

Arthur L. Zwickel 213-683-6161
arthurzwickel@paulhastings.com


