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“Proprietary software developers use copyright to take away the 
users’ freedom; we use copy-right to guarantee their freedom. That’s 
why we reverse the name, changing ‘copyright’ into ‘copyleft.’’’

-Statement of  the Free Software Foundation 

One of  the major developments in the licensing of  
computer software in recent years has been the growing 
acceptance by commercial users of  software distributed 
under so called “open source” licenses, which permit 
copying, modification and distribution of  the code 
under the condition that copies of  the source code and 
the rights granted in the license be passed on to dis-
tributees.(1) Although the form of  such licenses bears a 
superficial resemblance to the types of  software licenses 
that have traditionally been, and continue to be, employed 
by distributors of  proprietary software, they differ from 
those licenses in a number of  legally significant respects. 
For example:

* There is no consideration charged for the permissions 
granted in the licenses.

* Licensees are not asked to assent to the terms of  the li-
cense. Indeed, in most cases, the license does not purport 
to be an enforceable contract.

* The licensed products are usually the product of  efforts 
by numerous individuals, and authorship and ownership 
of  the copyrights in any identifiable portion of  “work” is 
often murky or indeterminable.

* There is often no effective screening by the publisher, 
nor any warranty from a responsible party, that provides 
assurances that the licensor has all of  the rights it needs 
to lawfully distribute the works under the terms of  the 
license. 

* There are no reported cases and few statutory provi-
sions which bear upon the licenses.(2) 

Given the substantial investments in, and reliance on, 
open source software by commercial enterprises, either 
as end users or developers of  products which contain, 
use or are derived from open source code, it is not only 
important to understand the nature and terms of  the 
rights and restrictions contained in those licenses, but also 
to determine, in each case, the answers to such questions 
as: Who can enforce the license? Can the permissions it 
grants be revoked or modified by the licensors? To what 
extent can a distributor of  derivative works under those 
licenses limit or eliminate its potential liabilities to dis-
tributees? And, finally, what protections, if  any, can those 
licenses provide to users against third parties who assert 
claims that works distributed under the license infringe 
their rights. 

The Concept of Non-Contractual licensing

Commencing at a time when it was hotly debated whether 
computer programs were or should be entitled to protec-
tion under federal copyright law, the commercial software 
industry in the United States adopted the practice of  re-
quiring users of  their products to enter into license agree-
ments in which the licensees were granted few, if  any, 
rights but were required to agree to various restrictions on 
their ability to use, modify, copy and distribute the works 
as well as various limitations on their legal rights, such as 
waivers of  implied warranties and limitations on damages. 
Developers who were given access to source code were 
usually required to sign even more restrictive agreements, 
containing non-disclosure clauses designed to assure that 
the code would be afforded trade secret, as well as copy-
right protection, thus limiting the free and open discus-
sion of  the contents of  the software among members of  
the programming community.

These licensing practices were abhorrent to a significant 
number of  programmers who believed that all software 
should be freely distributable and modifiable and who 
challenged the widespread use of  nondisclosure agree-
ments, “shrinkwrap” licenses and other techniques ad-
opted by software distributors to limit the rights of  users 
of  their products.
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In 1984 the GNU project was founded with the goal of  
developing an operating system that was the functional 
equivalent of  UNIX® but which would be free of  the 
restrictions imposed by the copyright, trade secret law and 
the licensing practices of  the industry.(3) However, rather 
than simply place their work into the public domain, the 
members of  the project decided to use the copyright laws 
and licensing techniques to assure that not only their own 
works, but all future works based on that work would re-
main publicly available in perpetuity. Thus, they developed 
the “copyleft,” as reflected in the license form known 
as the GNU General Public License (“GPL”) which, in 
somewhat modified form, remains the most commonly 
used form of  open source licensing currently employed.

The GPL and its progeny, though they use the term 
“license,” are based upon a fundamentally different 
(though historically more accurate) concept of  a license 
than the contractual license agreements that are employed 
by the publishers of  proprietary software; the license is 
not a contract, but a unilateral grant of  permission by 
the copyright owner to engage in conduct which would 
otherwise violate the licensor’s copyright. This type of  a 
license is, essentially, an intellectual property analog to the 
common law concept of  a “license” as that term has long 
been understood under property law.(4) By adopting this 
technique, the distributors of  open source software avoid 
the need to pretend that users have “agreed” to the restric-
tions they impose, as well as any theoretical problems 
imposed by the fact that the distributors of  open source 
software generally receive no consideration in return for 
the various permissions that they grant to distributees of  
their work.

The enforceability of  a non-contractual license such as 
the GPL (which has never been legally tested) is based on 
the premise that a violation of  any its provisions would 
constitute an infringement of  the licensor’s copyright, so 
that any person who violates the licensee, whether or not 
it “agreed” to its terms, could be held liable for infringe-
ment if  it violated those terms.(5) 

Although its theory may be sound, this form of  licensing 
has a significant limitation; since licensees are not required 
to agree to their provisions, an open source license does 
not, and cannot, impose any obligations on or limit the 
rights of  persons who lawfully possess copies of  the 
software and who do not commit any acts which infringe 
the copyright.

Despite this theoretical limitation, the current version of  
the GPL and other open source licenses contain elabo-

rate provisions, modeled after the most onerous forms 
employed by licensors of  proprietary software, that 
purport to disclaim all legal obligations of  the licensor, 
including warranties, express or implied, and responsibility 
for any damages of  any kind, caused by their products.(6) 
Although some commercial entities which employ open 
source licensing, such as Netscape and IBM, have reverted 
to a “contractual” model, in an effort to enhance the 
likelihood of  enforcing such provisions, others, including 
the General Public License, still maintain that they are not 
contracts despite the severe restrictions they purport to 
impose on the rights and remedies of  users who have not 
committed any acts of  infringement.

Enforcement by Licensors

In general, apart from the provisions which purport to 
disclaim warranties and limit liability, open source licenses 
do not attempt to restrict the rights, or impose obligations 
on users who do not modify or distribute the software and 
thereby engage in activities which, apart from the license, 
would not constitute infringement. However, the require-
ments they impose on parties who would redistribute the 
works in their original or any modified form are quite 
restrictive. These include such requirements as making 
source code freely available to distributees without any 
confidentiality restriction, identifying and describing all 
modifications to the original work, prohibitions against 
charging royalties for using, copying or distributing the 
work by distributees (though not against charging for cop-
ies they distribute), granting a license under any patents 
in the licensees control and other measures intended to 
assure that all of  the permissions granted by the license 
are extended to future distributees not only of  the work 
itself  but of  any software developed by the licensee which 
incorporates, or is derived from, the work.

These provisions require developers wishing to incorpo-
rate open source works in their products to forfeit the 
protections to which they are entitled under copyright, 
trade secret and patent law, and often provide a significant 
disincentive to developers who wish to develop applica-
tions intended for use in an open source environment 
while preserving their propriety rights. Even if  one were 
willing to abide by these restrictions, it may be impor-
tant for a developer contemplating using such works to 
consider whether, and by whom, those provisions can 
be enforced. For example, the Free Software Founda-
tion and other owners of  open source works recognize 
a distinction between separate works distributed “with” 
open source works, which can be preserved as propri-
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etary, and those which “include” the open source work, 
which must be “free.” This distinction can be difficult to 
apply in many cases and it would be useful for developers 
to be able to reach an understanding, in advance of  any 
distribution, with the “licensor” of  the open source works 
to resolve any potential disputes, In addition, the GPL 
itself  recognizes the possibility of  modifying the license in 
circumstances which are not inconsistent with its overall 
goals.(7) 

Since the fundamental premise of  the non-contractual 
license is that it represents a grant of  permission by the 
copyright owner, and that a violation of  its provisions 
is actionable as an infringement, it follows that the only 
party who can enforce such a license is the owner of  the 
copyright who has (at least in the case of  a domestic U.S. 
work) registered it with the Copyright Office. However, 
considering the communal nature of  the development 
effort, identifying all of  the authors of  such a work can be 
a daunting task. Thus, some distributors of  open source 
works, such as the Free Software Foundation, take great 
pains to assure that they own and can obtain valid registra-
tions for all of  the works they distribute. These measures 
include not only obtaining written assignments from all 
parties who contribute code, but also releases from their 
employers of  any claims to authorship based on the “work 
for hire” doctrine. However, other distributors of  open 
source works, most notably distributors of  the Linux® 
operating system, do not claim nor seek to obtain owner-
ship of  the copyrights in the works they distribute. 

“Linux” is a trademark owned by Linus Torvalds, the 
individual who wrote the original Linux kernel and who 
still exercises significant control over its contents. But Mr. 
Torvalds is not, by any means, the only author of  Linux; 
it is a collective work representing the contributions of  
hundreds, perhaps thousands of  individuals whose identi-
ties may or may not be fully known. Furthermore, many 
of  those authors are employed by commercial enterprises 
or universities which may be the lawful “authors” of  the 
works. To further complicate matters, some of  them were 
engaged in collaborative efforts which may or may not 
have resulted in “joint” ownership and many portions of  
the work are derivative works in which different authors, 
working individually or collectively, have contributed dif-
ferent portions at different times. 

To be sure, virtually all distributions of  Linux also include 
C compilers, applications, libraries and other components 
that are owned by the Free Software Foundation, IBM, the 
University of  California or other copyright owners who 

can establish their ownership of  portions of  the work. 
And, commercial distributors of  Linux, such as Red Hat, 
also claim a copyright in the entire package of  elements 
included in their distributions as a “collective work.” Thus, 
it is highly likely that there is someone who would be in a 
position to enforce a violation of  the license against an in-
fringer. However, reaching a binding agreement to modify 
the license or avoid or resolve a dispute is a different mat-
ter; no agreement with any given “author” can purport to 
bind all of  them and users must be prepared to recognize 
and accept that risk. 

The foregoing discussion relates solely to those portions 
of  the non-contractual license which will only be violated 
by those who modify and/or distribute copies of  the 
software. However, in the absence of  a contract, there is 
no legal theory which would support the enforceability 
non-infringers of  the warranty disclaimers and remedy 
limitations contained in a non-contractual open source 
license. The GPL makes the self-serving statement that, 
“because the program is licensed free of  charge,” there 
are no implied warranties, and, in the absence of  consid-
eration, that may well be an accurate statement of  law in 
many states, including those which may adopt UCITA, 
with respect to certain warranties, such as the warranty of  
merchantability, that are implied as a matter of  contract 
law.(8) However, nothing in a non-contractual license can 
effectively eliminate, or reduce the exposure of  authors 
or distributors of  open source works to product liability 
claims sounding in tort. Thus, commercial distributors 
of  works which include open source materials who wish 
to protect themselves against such liability often require 
users of  their products to execute enforceable end user 
agreements, in addition to including copies of  the required 
open source license in their products.(9) 

Enforcement by Licensees

Since they are not contracts, it could well be argued that 
the promises and privileges afforded by the non-contrac-
tual license to modify and prepare derivative works and 
to distribute those works to others are not binding on the 
licensors, and that developers who seek to take advantage 
of  those permissions and develop products based on 
the open source license do so subject to the risk that the 
copyright holder/licensor may simply change its mind 
and either unilaterally revoke or (more likely) modify the 
license by, for example, imposing royalties or other fees 
upon those who generate revenues from commercially 
exploiting their work. In general, licenses to real property, 
which provide the theoretical underpinning for non-con-
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tractual software licenses, are terminable at will, subject 
to a few exceptions that would not appear applicable. See, 
Restatement of  Property, §519 (10)

The Free Software Foundation is aware of  this potential 
issue and its potential chilling effect on those who might 
be contemplating making a substantial investment on a 
system that relies upon open source works. In an effort to 
assure potential users that it will not change its policies, it 
asks those who assign works to the foundation to include 
restrictions in their grants requiring that the works be 
distributed by the foundation in a manner that preserves 
their “freedom.” However, the assignments fall short of  
creating a trust for the benefit of  the licensees and the 
enforceability of  those limitations by the grantors, not 
to mention the FSF’s licensees, is anything but certain. 
Moreover, there is no legal basis for preventing voluntary 
contributors to other open source works, such as Linux, 
who retain their copyright interest, from changing their 
minds and revoking the permissions which their licenses 
purport to grant.

There is, to be sure, no known instance in which a licensor 
of  open source software has sought to revoke existing 
licenses or modify their terms such as, for example, by 
charging a royalty for the distribution of  commercial prod-
ucts which employ the software. However, such efforts are 
not inconceivable in era where open source software has 
acquired significant commercial value and its authors may 
become scrapped for funds or their rights are acquired by 
persons or firms who may be more interested in generat-
ing revenues than freely disseminating knowledge. Thus, 
although the risk may be slight, users of  open source 
software, including those who may use it as a basis for 
commercial products, must recognize that the permissions 
afforded by a license are not legally enforceable “rights,” 
but, in the language of  the Restatement of  Property, are 
mere “privileges” which are revocable at will.

Protection Against Third Party Claims

Although the risk imposed by the lack of  enforceability 
of  open source licenses against the parties who distribute 
the software subject to the license may be more theoretical 
than real, the same is not true with respect to third parties 
who may claim intellectual property rights in the soft-
ware and who did not authorize its distribution. Without 
commenting on the merits of  the particular claims, the 
litigation brought by the SCO group against IBM well 
illustrates the problem; the lack of  any clear record as to 
the origins of  much of  the code in Linux and similar open 
source products makes it virtually impossible for anyone 
to state with confidence that all of  the “authors,” actual 

and statutory, have, in fact, authorized the distribution and 
there is a real risk that one or more of  them may seek to 
exact a royalty from major distributors of  products con-
taining open source code. 

In the world of  proprietary software, there is an implied 
warranty of  non-infringement which provides some as-
surance against third party claims and it is commonplace, 
in negotiated licenses, to provide for an indemnity by 
the licensor.(11) Even where the warranty is “waived,” as 
frequently occurs in “click-wrap” licenses, a commercial 
distributor has a strong incentive to protect its customers 
against such claims. In the world of  open source software, 
large commercial distributors such as IBM and Red Hat 
are also likely to take measures to protect their customers 
from such claims, but users who obtain their copies from 
less responsible sources have no real recourse against a 
claimant. Moreover, the high cost of  defending against 
such a claim makes it difficult for users to defend against 
a claimant who can make a reasonable prima showing of  
infringement or misappropriation.

The potential problem is even further compounded by the 
fact that a distribution of  a product that is covered by a 
third party patent not only constitutes an infringement of  
that patent, but also a violation of  the open source license 
since, by definition, the distributor is unable to grant the 
free use rights which are required to comply with the open 
source license.(12) Thus, the open source license not only 
provides no protection against third party infringement, 
but also creates additional exposure if  a product based 
upon, or incorporating, such software is found to infringe.

Conclusion

It is not the intent of  this article to create the impression 
that the uncertainties surrounding the ownership and 
enforceability of  the rights and obligations of  open source 
licenses create commercially unacceptable risks, but they 
do present a higher degree of  legal uncertainty would 
they be provided by an enforceable agreement entered 
into with a known and financially responsible software 
provider. Whether the perceived benefits of  open source 
products, in terms of  price, reliability and most important, 
customizability, outweigh that uncertainty is a matter of  
business judgment, but potential users need to be aware of  
these risks and weigh them as one of  the factors in their 
decision making process. 

This article first appeared in the New York State Bar As-
sociation publication, Bright Ideas, Winter 2004, Vol 13., 
No 3. 
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Notes:

(1) For purposes of this article, the term “open source” refers to soft-
ware distributed pursuant to the terms specified in the “Open Source 
Definition’ promulgated by the Open Source Initiative.

(2) To the author’s knowledge, the only statutory provision under U.S. 
law which specifically deals with open source licensing is section 410 
of the Uniform Computer Information Act (“UCITA”), which has been 
enacted in only two states as of this writing. UCITA exempts “free 
software” from the implied warranties imposed under the Act, but 
limits the definition of “free software” to “a computer program with 
respect to which the licensor does not intend to make a profit from 
the distribution of the copy of the program and does not act generally 
for commercial gain derived from controlling use of the program or 
making, modifying, or redistributing copies of the program.” Although 
much open source software falls within this definition, a large and 
growing quantity does not. 

(3) For a history of the GNU Project, see Richard Stallman’s article 
“The GNU Project”, available at www.fsf.org/gnu/thegnuproject.html 

(4) Thus, the restatement of property characterizes a license as a 
“privilege” in which the property owner grants permission to the 
licensee to engage in acts that “would, were it not for the license, 
constitute an invasion of the rights of the licensor.” Restatement of 
Property, §512, comment (c). 

(5) Thus, for example, paragraph 5 of the GNU General Public License 
(“GPL”) reads : “You are not required to accept this License, since you 
have not signed it. However, nothing else grants you permission to 
modify or distribute the Program or its derivative works.”

(6) For example, the GPL contains the following broad disclaimer of 
all liability:
IN NO EVENT UNLESS REQUIRED BY APPLICABLE LAW OR AGREED 
TO IN WRITING WILL ANY COPYRIGHT HOLDER, OR ANY OTHER 
PARTY WHO MAY MODIFY AND/OR REDISTRIBUTE THE PROGRAM 
AS PERMITTED ABOVE, BE LIABLE TO YOU FOR DAMAGES, INCLUD-
ING ANY GENERAL, SPECIAL, INCIDENTAL OR CONSEQUENTIAL 
DAMAGES ARISING OUT OF THE USE OR INABILITY TO USE THE 
PROGRAM (INCLUDING BUT NOT LIMITED TO LOSS OF DATA OR 
DATA BEING RENDERED INACCURATE OR LOSSES SUSTAINED BY 
YOU OR THIRD PARTIES OR A FAILURE OF THE PROGRAM TO OPER-
ATE WITH ANY OTHER PROGRAMS), EVEN IF SUCH HOLDER OR 
OTHER PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH 
DAMAGES.

(7) The GPL provides that a licensee wishing to modify its terms 
should “write to the author for permission.” However, that presup-
poses that there is a single identifiable “author” of the entire work, 
which is often not the case. 

(9) Although, the GPL and other non-contractual licenses prohibit the 
imposition of restrictions on licensees that are greater than those set 
forth in the license, there is no prohibition against entering into an 
agreement that reinforces the limitations on liability that the non-con-
tractual license also seeks to impose. 

(10) The exception that comes closest is an estoppel against revoca-
tion of a license which is capable of becoming an easement where 
the license has made expenditures of capital or labor in reliance on a 
representation as to the duration. However, among other things, the 
GPL and its sister non-contractual licenses grant no interest which is 
capable of recognition as a property interest and contain no represen-
tation as to duration.

(11) In most states, courts will extend the implied warranties of Article 
2 of the Uniform Commercial Code to software products, including 
the implied warranty of non-infringement contained in section 2-312. 
Section 401 of UCITA contains a similar warranty provision. 

(12) The GPL makes this point very clearly. It provides:
If, as a consequence of a court judgment or allegation of patent 
infringement or for any other reason (not limited to patent issues), 
conditions are imposed on you (whether by court order, agreement or 
otherwise) that contradict the conditions of this License, they do not 
excuse you from the conditions of this License. If you cannot distrib-
ute so as to satisfy simultaneously your obligations under this License 
and any other pertinent obligations, then as a consequence you may 
not distribute the Program at all. 
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