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On November 29, 2005, the Supreme Court heard oral 
argument in Independent Ink, Inc. v. Illinois Tool Works, 
Inc.—a case that has wide-ranging ramifications for both 
patent and antitrust law. In Independent Ink, the Federal 
Circuit Court held that a patent automatically confers upon 
its owner a presumption of market power for antitrust pur-
poses. This means that a patent owner who conditions the 
license of its patented product upon the purchase of un-
patented goods or services may expose itself to antitrust 
liability under the Sherman Act. 

In Independent Ink, the patent owner (Trident, Inc., a 
wholly-owned subsidiary of Illinois Tool Works) manufac-
tured printheads specially designed to print bar codes on 
cardboard. Trident also manufactured and sold unpatented 
ink for use with its patented printheads. Trident’s standard 
license agreements with equipment suppliers permitted 
them to use Trident’s patented printheads, but only if the 
licensee also bought Trident’s unpatented ink and ink car-
tridges. The Court held that Trident’s policy of licensing use 
of its printheads only if the licensee also bought Trident’s 
ink constituted an unlawful “tying” arrangement in viola-
tion of the antitrust laws. The Court’s ruling was based on 
a line of Supreme Court cases holding that ownership of 
a patent automatically confers “market power” upon the 
patent owner in the market for the patented product. Un-
der the current law, therefore, patent owners can be liable 
for antitrust violations without any showing that the pat-
ent owners actually have any “market power,” and with-
out any showing that the patent owners have the ability 
to charge higher prices or exact other onerous terms from 
prospective customers. 

On the other hand, it has been argued that patent owners 
often do not have sufficient “market power” in the market 
for their products to significantly affect prices, and are of-
ten unable to “tie” their patented goods to unpatented ones 
even if they tried. In some circumstances, a patent owner 
might not use or take full advantage of its patented tech-

nology in the marketplace. In other circumstances, the pat-
ented technology may not represent a truly significant im-
provement over the existing state-of-the-art. Thus, the mere 
ownership of a patent might not confer sufficient market 
power to the patent owner for him to raise prices or “tie” 
the license of his products to the purchase of other prod-
ucts. Under traditional antitrust jurisprudence, courts must 
define the relevant market for a defendant’s products and 
analyze the defendant’s power within that market before 
antitrust liability could be found. Subjecting patent owners 
to the risk of antitrust liability without defining the relevant 
market and without establishing the patent owner’s power 
within that market appears to short-circuit this analysis.

Now that oral argument has just been heard, the Supreme 
Court will soon resolve this dispute. If the Court affirms 
the decision in Independent Ink, then patent owners will 
continue to face the risk of antitrust liability without formal 
proof of the relevant market or the patent owner’s power 
within that market. If the Court overrules Independent Ink, 
then courts will have to define the relevant market and pat-
ent owners’ power within that market before they could be 
found liable for antitrust violations.
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