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In yet another in a series of  recent decisions invalidating releases 
of  claims under the Age Discrimination in Employment Act 
(ADEA),1 the Court of  Appeals for the Tenth Circuit refused 
to enforce a group of  ADEA releases because they did not 
comply with the disclosure requirements of  the Older Workers 
Benefit Protection Act (OWBPA). Kruchowski v. Weyerhaeuser 
Co. (No. 04-7118, Sept. 13, 2005). The decision casts further 
doubt on the enforceability of  many already-signed ADEA 
releases obtained in connection with group termination 
programs. While we are hopeful that the Circuit will revisit its 
decision in an en banc hearing, employers would be mindful to 
take steps now to avoid the challenges to ADEA releases that 
were successful in Kruchowski. 

The Kruchowski Decision

The plaintiffs in Kruchowski were among 31 Weyerhaeuser 
mill workers who had been terminated as part of  a reduction 
in force (RIF). Weyerhaeuser presented each plaintiff  with 
a group termination notice and the opportunity to receive 
severance benefits in exchange for his or her execution of  a 
standard-form general release of  claims waiving, among other 
things, claims under the ADEA. The notice included a list of  
the ages and positions of  the employees selected for layoff  
and thus eligible for severance pay, together with a list of  the 
ages and positions of  the employees not selected for layoff  
and thus not eligible for severance pay.

Each plaintiff  signed the general release of  claims and then 
sued Weyerhaeuser in the Eastern District of  Oklahoma for 
age discrimination, contending that the releases were invalid 
as a matter of  law because they failed to meet the disclosure 
requirements of  the OWBPA. Weyerhaeuser moved for 
summary judgment on the basis of  the release and the district 
court granted the motion and dismissed the lawsuit, finding 
that the releases complied with the statutory demands of  the 
OWBPA and that the plaintiffs’ release of  ADEA claims was 
both knowing and voluntary.

The Court of  Appeals for the Tenth Circuit, sitting in Denver, 
reversed. The Tenth Circuit, reviewing the grant of  summary 
judgment de novo and without oral argument from the parties, 
focused on the OWBPA’s requirement that the employer 
provide certain information to employees laid off  as part of  a 
group termination program, including information regarding 
“any class, unit or group of  individuals covered by such 
program, any eligibility factors for such program, and any time 
limits applicable to such program.”  See OWBPA, 29 U.S.C. § 
626(f)(1)(H)(i).

The Plaintiffs’ Challenges to the ADEA Release

On appeal, the plaintiffs first argued that Weyerhaeuser had 
failed to comply with the OWBPA’s informational disclosure 
requirements because its OWBPA notice identified (and 
provided information about) the wrong “decisional unit.”  
While the termination notices given to the plaintiffs defined 
the “decisional unit” (i.e., the organizational unit from 
which the company considered employees for layoff) as all 
salaried workers employed at a particular mill, Weyerhaeuser 
later indicated that the decisional unit was in fact limited to 
employees who reported to the mill manager, a smaller group. 
Because the release packages contained information about 
the wrong (albeit larger) group, the court held, the employees’ 
waiver of  ADEA claims was ineffective as a matter of  law.

The more troubling argument raised by the plaintiffs was 
that the releases failed to comply with the OWBPA because 
Weyerhaeuser did not provide information about the “eligibility 
factors” underlying its RIF decisions, that is, information 
about why certain employees were selected for layoff  and why 
other employees were not. Weyerhaeuser argued, as many 
employers would, that it had provided the eligibility factors 
by delineating the pool of  severance-eligible workers as the 
salaried workers in the mill. In other words, Weyerhaeuser 
pointed to the decisional unit itself  as defining the scope of  
the “eligibility factors” (namely, the workers in that unit were 

10th Circuit Court of Appeals Refuses to Enforce a Group of ADEA Releases, Cites 
Disclosure Requirements of the Older Workers Benefit Protection Act
By Allan S. Bloom



2

StayCurrent

eligible for layoff, and thus were eligible for severance benefits), an 
approach wholly consistent with Equal Employment Opportunity 
Commission (EEOC) regulations (see discussion below). The Court 
of  Appeals disagreed that this was a sufficient disclosure under 
the OWBPA, relying on language from a questionable 2001 federal 
district court decision from Massachusetts that

[T]he term “eligibility factors” must refer to the factors used 
to determine who is subject to a termination program, not 
the factors used to determine who is eligible for severance 
pay after termination.2 

In answering interrogatories in the district court, Weyerhaeuser 
had admitted that the factors it used in deciding who would be 
laid off  were “leadership, abilities, technical skills, and behavior of  
each employee and whether each employee’s skills matched [the 
company’s] business needs.”  Weyerhaeuser had not, however, listed 
or described such criteria in the release packages it distributed to 
employees. Its failure to do so, the Court of  Appeals held, rendered 
each employee’s release of  ADEA claims invalid and unenforceable. 
The case was remanded to the district court for further proceedings 
on the plaintiffs’ age discrimination claims.

Departure From EEOC Regulations

By requiring that employers disclose their substantive criteria for 
determining which employees to include in a RIF, the court in 
Kruchoswki imposed obligations that appear to conflict with EEOC 
regulations on this precise subject. In its example of  an appropriate, 
OWBPA-compliant disclosure, the EEOC provides the following 
description of  eligibility factors:

All persons in the Construction Division are eligible for 
the program. All persons who are being terminated in our 
… RIF are selected for the program.

See 29 C.F.R. 1625.22(f)(4)(vii)(B). This EEOC-sanctioned disclosure 
would fail to pass muster under Kruchowski. 

The EEOC’s regulations are generally entitled to considerable 
deference by the courts. See Smith v. City of  Jackson, Mississippi, 125 
S. Ct. 1536, 1546-47 (2005) (Scalia, J., concurring) (summarizing 
varying views of  deference owed to EEOC regulations). The Tenth 
Circuit’s failure even to acknowledge this provision of  the EEOC 
regulations in the Kruchowski opinion may create an opening for 
rehearing en banc or for challenges to the validity of  the decision 
outside the Tenth Circuit.

Implications for Employers

Unfortunately, the decision in Kruchowski raises more questions that 
it answers. As a preliminary matter, an employer seeking to avoid 
the pitfalls faced by Weyerhaeuser would be wise to include its 
eligibility factors, i.e., its criteria for selecting certain employees for 
layoff, in the release package materials it distributes to employees 

selected for termination. As simple as that sounds in theory, making 
such a disclosure would amount to a sea change for many employers 
that, perhaps out of  an abundance of  caution, are reluctant to 
disclose more than is absolutely necessary in RIF materials (let alone 
discuss their reasons for selecting certain employees for layoff  and 
not others).

More critically, even if  an employer decided to disclose its 
eligibility factors, what level of  disclosure would suffice under this 
interpretation of  the OWBPA?  How general or specific would the 
description of  the eligibility factors have to be?  While the court 
in Kruchowski did not reach these issues, the decision appears to 
suggest that the disclosures Weyerhaeuser made in its responses 
to interrogatories would have satisfied the OWBPA had they been 
included with the release packages. If  that were the case, general 
(and, arguably, generic and vague) factors – such as “leadership,” 
“abilities,” “technical skills,” “behavior,” and “whether an employee’s 
skills matched the company’s business needs” – would appear to 
suffice. 

As with any disclosure of  reasons for termination, the more 
objective the disclosed eligibility factors are, and thus the less they 
are based on purely subjective factors, the more easily defensible 
they become from a litigation standpoint. Although Kruchowski does 
not address the issue, it is likely that creative plaintiffs will seek to 
invalidate ADEA releases on the ground that the disclosed eligibility 
factors are not truthful or accurate, or that subjectively-phrased 
criteria a pretext for age discrimination. Whether such challenges 
will survive a motion to dismiss in the wake of  Kruchowski remains 
to be seen. 

To avoid further scrutiny under the OWBPA, the eligibility factors 
included in RIF materials would also have to be written “in a 
manner calculated to be understood by the average individual 
eligible to participate” in the termination program. See 29 U.S.C. § 
626(f)(1)(H). In addition, and as recently discussed by the Supreme 
Court in Smith, the eligibility factors would have to be reasonable, 
and based on factors other than age, to minimize exposure to claims 
that the RIF had a disparate impact on older workers. As confirmed 
by Kruchowski, employers should also ensure that the description of  
the decisional unit contained in the release materials is accurate, 
complete, and consistent with other company communications.

Assuming that an employer implementing a RIF program has already 
conducted a legal review of  its termination decisions, including a 
statistical disparate impact analysis, the requirement that it disclose 
its selection criteria to employees should not be overly burdensome, 
especially if  the language of  those disclosures can be as generalized 
as those described in Kruchowski. That said, some employers will 
balk at the notion of  giving employees any additional ground to 
challenge a termination decision, and few if  any employees facing 
job elimination are likely to agree that they lack the subjective 
qualities supposedly possessed by their co-workers who have been 
selected for retention.
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The Future of ADEA Releases

In its 1998 decision in Oubre v. Entergy Operations, Inc.,3  the Supreme 
Court held that an employee was not required to “tender back” the 
severance benefits received for a ADEA waiver as a prerequisite 
to filing an ADEA lawsuit. The EEOC regulations issued in 2000 
prohibit an employer from recovering contract damages from (or 
otherwise penalizing) an employee who breaches a valid release 
agreement by suing on an ADEA claim, effectively reducing the 
value of  an ADEA waiver to that of  an affirmative defense. The 
decision in Kruchowski follows on the heels of  several other recent 
decisions applying hyper-technical scrutiny to the language of  
ADEA release agreements and OWBPA disclosures.

In light of  this recent history, employers can no longer rely on 
releases to furnish a complete defense in age discrimination 
cases. Other steps that should be considered include (1) obtaining 
representations and warranties from employees that they have not 
been the victim of  age discrimination or wrongful treatment in 
connection their employment, or that they know of  no facts as 
of  the date they sign a separation agreement that would support a 
claim of  age discrimination; (2) requiring agreements to arbitrate 
any dispute, including any underlying discrimination claim; and 
(3) establishing a clear record of  voluntariness for any voluntary 
exit incentive program. And, of  course, there is no substitute 
for a careful legal review of  the defensibility of  all RIF selection 
decisions.

Notes
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v. McDonald’s Corp.
2. Massachusetts v. Bull HN Info. Sys., Inc., 143 F. Supp. 2d 134, 147 n.29 (D. 
Mass. 2001).
3. 522 U.S. 422 (1998).
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