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With demand for natural gas in the US increasing, driven in
large part by gas-fired electric generation, there are growing
concerns over whether demand can be met with existing US
and Canadian natural gas supplies, as well as the price
volatility of those supplies.

These concerns have fuelled a resurgence in Liquefied
Natural Gas (LNG). It is estimated that by 2010, LNG will
satisfy about 10% of the US demand for natural gas,
representing a 400% increase over the corresponding level
in 2003.

While the US market presents an attractive and potentially
lucrative market for LNG, the legal/regulatory challenges
associated with developing LNG terminal projects have been
daunting, if not insurmountable in some cases. Although the
regulatory framework for US LNG projects has been
generally favourable, many proposed projects continue to
languish in a regulatory quagmire, in part due to opposition
at the state and local level. 

In an effort to further spur development of LNG projects
in the US and to remove related legal uncertainty, Congress
included a provision in the Energy Policy Act of 2005
(EPAct) that was enacted in August of this year to clarify
that the Federal Energy Regulatory Commission (FERC)
has exclusive jurisdiction over the siting of such LNG
projects. States and other governmental entities can partici-
pate in the FERC approval process, but they cannot hold
their own separate siting approval proceeding. 

This article will examine the implications of EPAct for
LNG terminal development in the United States, taking into
account the impediments that state and local authorities
may continue to erect to such projects under the environ-
mental and land use laws, as well as under state administra-
tion of related federal programs.

LNG provisions of EPAct and related implementation
Section 311 of EPAct makes clear that FERC has exclusive
jurisdiction over the importation of LNG into the US and the
siting of LNG terminals. FERC’s jurisdiction extends not
only to the LNG terminals, but also over related natural gas
facilities located on shore or in state waters. The EPAct
provision further states that prior to January 1, 2015, FERC
may not deny an LNG terminal application simply because
the terminal does not provide for open access, and it also
makes clear that FERC cannot require applicants to file
contracts, schedules and related rates or regulate rates, terms
and conditions of terminal service. 

EPAct did not create a new regulatory standard for FERC.
Rather, it codified into law the approach that FERC had
taken in recent years since issuing its Hackberry decision.

Specifically, to increase gas supplies and the development of
LNG terminals, FERC had interpreted its authority under the
Natural Gas Act (“NGA”) to deregulate access to and sales
of services by LNG terminals. FERC had also taken the
position in litigated proceedings involving the Sound Energy
Solutions project in Long Beach, California that it had the
exclusive jurisdiction under the NGA to site LNG terminals
(see further discussion below). Thus, while EPAct did not
establish new regulatory standards for LNG terminals, it did
expressly ratify FERC’s policies in this area, and thus
removed legal uncertainty regarding FERC’s authority in this
area. Removing such uncertainty is important to lenders and
investors considering participating in LNG terminal projects,
who would be concerned about the delays in project comple-
tion and the risk of an adverse result. 

EPAct also made mandatory FERC’s practice of encour-
aging developers to initiate a National Environmental
Policy Act (NEPA) pre-filing process at least six months
prior to filing an application with FERC. To implement the
EPAct provisions, FERC recently issued Order No. 665.
Before these new rules, FERC strongly encouraged, but did
not require, applicants to conduct a pre-filing process and
to discuss the impending application with FERC Staff
before filing. Also under the new legislation, states may
furnish an advisory report to FERC detailing state and local
safety considerations with respect to an application no later
than thirty days after the application is filed.

Under EPAct and FERC’s implementing regulations,
FERC will be the lead agency for purposes of coordinating
all federal authorizations under NEPA. FERC sets the
schedule for obtaining all such authorizations. In addition,
FERC will maintain a complete consolidated record of all
decisions by FERC in various federal and state agencies to
be used in any judicial review of its decisions. As noted
above, states and interested parties can participate in the
FERC review process by filing comments and noting any
opposition. If they are dissatisfied with FERC’s approval of
an LNG terminal application, they may seek judicial review. 

Once the gas is piped from the LNG terminal, the
transportation of the re-vaporized gas is subject to the same
regulatory structure applicable to any other natural gas
transported in interstate commerce. From both a legal and
practical perspective, the significance of EPAct’s confirma-
tion of FERC’s policies in this area is that LNG import
terminals will not be subject to independent state siting and
related approval proceedings, which could have led to a
rejection of a project, even if FERC approved it. The litiga-
tion over such inconsistent results could have taken years to
resolve. Also, the LNG terminal developers are not required
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to provide open access to third parties, nor are they required
to seek FERC approval for the rates, terms and conditions
for terminal services. 

EPAct and California LNG projects
By design, the EPAct changes to Section 3 of the NGA have
had an immediate impact on the California Public Utilities
Commission (CPUC) challenge to FERC’s authority over the
siting of the Sound Energy Solutions project in Long Beach.
In this widely followed Ninth Circuit Court of Appeals case,
the CPUC and other petitioners had challenged FERC’s
exclusive authority over the siting of LNG terminals,
contending that the CPUC, not FERC, had exclusive
jurisdiction over the siting and operation of the proposed
terminal. The CPUC argued that because Section 3 of the
NGA did not expressly address FERC’s authority over the
siting, construction, or operation of LNG facilities, FERC
did not have jurisdiction over the terminal. If Congress had
wanted to give FERC jurisdiction over LNG terminals under
Section 3 of the NGA, it would have done so expressly,
claimed the CPUC. As discussed above, Congress has
expressly done so through EPAct – providing FERC with
exclusive authority to approve or deny an application for the
siting, construction, expansion and operation of LNG
terminals – thereby, mooting the CPUC’s appeal, which was
subsequently terminated by the Court without judicial
action on October 6. Although still pending, the court is now
considering Sound Energy Solutions’ recent motion to
dismiss a similar challenge to FERC’s authority raised by
Californians for Renewable Energy, Inc., which had been
consolidated with the CPUC challenge. In all likelihood, the
Ninth Circuit will also dismiss that case, as well. 

Gas market and LNG’s role 
The role of LNG in US gas markets has changed. Once a
niche player, LNG now finds itself in the mainstream. Long
viewed as a high-cost source of supply relative to compara-
tively inexpensive domestic and Canadian gas, for much of
the past quarter century the US market for imported LNG
had largely been limited to meeting seasonal demand in
capacity constrained northeast markets. But with dwindling
domestic supplies and rapidly increasing prices, US market
participants now view LNG as an important competitively
priced source of gas necessary to meet growing US demand.
Aside from concern over contingencies that may lead to a
failure in the upstream delivery of LNG, and the obligation
of LNG suppliers in such an event to replace product,
market participants are effectively indifferent to whether
their gas is sourced from LNG or the wellhead. 

Likewise, from a legal and regulatory perspective there is
no difference between wellhead gas and LNG beyond the
tailgate of the gasification plant. LNG is natural gas within
the meaning of Section 2(5) of the NGA. Once re-
vaporized, the chemical composition of imported LNG is
effectively identical to natural gas produced in North
America, although imported LNG from some countries
does have a higher heating value before processing. As a
result, imported LNG is generally regarded by the Depart-
ment of Energy (DOE), FERC, and other US regulators as
simply another source of gas supply serving an already
highly commoditized US natural gas market. For example,
in its declaratory order asserting exclusive jurisdiction over

the Sound Energy Solutions terminal, FERC stated that it
expected “introduction of additional gas supplies from
heretofore untapped sources can only serve to enhance gas-
on-gas competition in the California market area.” So long
as imported LNG continues to represent a relatively small
share of overall US gas supplies, the approach of US regula-
tors is unlikely to change, and in particular it would appear
unlikely to have concerns over concentrations of market
power among LNG suppliers that may trigger calls for
more aggressive oversight. 

Therefore, the extent to which LNG makes inroads into
domestic markets and the role that LNG will ultimately play
in meeting future US energy demand is largely dependent on
resolution of issues upstream of the tailgate of the LNG
terminal. As discussed, the Federal regulatory framework
currently in place could be characterized as “light-handed.”
EPAct underscores that approach. In an effort to spur invest-
ment in LNG projects Congress and Federal regulators have
streamlined the process for approving new import terminals.
As a result, the opposition of many state and local authori-
ties to new projects and their ability to delay and frustrate
those projects, will continue to dominate the regulatory
approval process, inevitably acting as an impediment to
LNG’s growth in the marketplace. 

Status of pending FERC applications 
Over the past few years, FERC has approved 12 LNG
import terminal projects with total deliverability of 14.81
billion cubic feet per day (Bcf/d). The US Coast Guard and
the Maritime Administration (Department of Transporta-
tion) (USCG/MARAD) have approved an additional two
offshore projects with 2.6 Bcf/d of deliverability. However,
with exception of the Weaver’s Cove Energy/Hess LNG
project in Fall River, Massachusetts, all of the new import
terminal projects approved by FERC, as well as the projects
approved by USCG/MARAD, are in the Gulf supply region.
Neither FERC nor USCG/MARAD have approved a new
project since EPAct was signed into law. 

Of the proposed projects currently pending before FERC,
most are for sites in the Gulf supply region. There are only
three pending applications for new onshore terminals in
market regions – Sound Energy Solutions in Long Beach,
Crown Landing LNG in Logan Township, New Jersey, and
Northern Star LNG in Bradwood, Oregon. Half of the eight
offshore projects with applications pending before
USCG/MARAD are for market area sites – two offshore
Southern California and two offshore Boston, Massachu-
setts. Several developers have identified potential sites for
new terminals in the market area, primarily the Northeast
region, but have yet to file applications with FERC. 

It is too early to predict with any certainty what impact, if
any, EPAct will have on the number of proposed projects
and whether they all will be completed. Since EPAct 2005
was signed, at least two new import terminal projects have
been proposed for sites in Massachusetts and Maine,
including AES Battery Rock, LLC’s’s proposal for a
terminal on Outer Brewster Island in Boston Harbor and St.
Croix Development Corporation’s proposal for a terminal
on the St. Croix River in Calais, Maine. But with many of
the sites suitable for development of an LNG import
terminal having been considered, and about 60 North
American LNG projects already in one stage of develop-
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ment or another, it is unlikely that EPAct will lead to a wave
of new project proposals. 

Opposition to projects and strategic considerations
for developers 
Now that Congress has clearly established the jurisdictional
role of the federal government in LNG terminal siting, will
the longstanding opponents of these projects cease their
historic opposition? Not likely. In the past, opponents have
taken advantage of state authority under other laws that
provide some traction for their opposition, such as the
Coastal Zone Management Act (CZMA) and the Clean Air
Act (CAA). Indeed, states and other governmental entities
and other interested parties that participate in the FERC
approval process can file comments and register their
opposition. To the extent they believe that FERC has not
adequately addressed the concerns they raised, any FERC
approval would be subject to judicial challenge. 

EPAct undoubtedly facilitates the approval of LNG
import terminals. But as noted above, this does not mean
that state and local governments no longer have a role to
play in the onshore terminal approval process. EPAct does
not disturb existing state authority over permits under the
Clean Water Act (CWA), the CZMA and the CAA. By
denying such permits, states can still effectively veto any
proposed LNG import terminal. But such denial could also
be challenged in the courts by LNG developers. 

Under the CZMA, the state must concur with the LNG
project developer’s certification that the project in a
designated coastal zone complies with the enforceable
policies of the affected state’s coastal zone management
program. Without the state’s sign-off, no Federal permits,
including FERC approval to construct, may be granted;
however, a state’s determination of inconsistency may be
appealed to the Secretary of Commerce. Pursuant to the
CWA, proposed projects must obtain certification from the
state of compliance with the state’s water quality standards
for any activity that may result in discharge into navigable
waters. Likewise, under the CAA a permit is required to
operate a source of air pollution. Project construction cannot
begin until these CWA and CAA permits are obtained. 

States also have the authority to block offshore projects
under the Deepwater Port Act that governs MARAD
approval of deepwater port license applications. For
MARAD to approve an application it must obtain approval
from the governor of the coastal state adjacent to the
offshore facility; however, such approval is presumed if the
governor does not act to disapprove the application. If the
governor disproves the application, the statute does not
provide for appeal. Furthermore, the governor may require
MARAD to condition approval of the license on certain
environmental protection, water and land use, and coastal
zone management specifications. 

Many proposed LNG projects also are dependent on state
and local approval to alter or waive zoning and other land
use restrictions. For example, the recently proposed AES
Battery Rock project that would put an LNG terminal on
Outer Brewster Island, now part of the Boston Harbor
Islands National Recreation Area, requires a two-thirds
vote by the Massachusetts Legislature and approval by the
state Department of Conservation and Recreation to
develop the island. These state and local approval processes

act as a lighting rod for local opposition groups to rally the
public against a project. 

Post 9/11 safety and security concerns, often greatly
exaggerated, have provided opponents of LNG with another
means to rouse local opposition to particular projects.
Although EPAct provides that once FERC approves an
application it must require the LNG terminal operator to
develop an Emergency Response Plan in consultation with
the USCG and state and local agencies, this does not appear
to have assuaged the fears of potentially affected residents. 

As to strategic considerations for LNG developers, the still
significant legal/regulatory levers that opponents have at
their disposal will likely influence developers to focus on
geographic areas that are more receptive to such projects,
and consider buying interests in existing LNG sites where
there is room for expansion. Such sites likely have already
been the subject of the permitting process and their owners
may have secured certain permits, or have done much of the
groundwork in obtaining permits. Furthermore, as hurricane
Katrina demonstrated, there is risk associated with overly
concentrating US energy resources in one region.

Developers will want to form an appropriate team of
technical/market/legal/regulatory experts who will assess the
amount of state/local/other opposition well before the FERC
application is filed. As noted above, the NEPA pre-filing
process now must be initiated at least six months prior to the
filing of the FERC application. Developers will likely want to
allot even more time to the pre-filing process to engage state
and local authorities and appropriate community groups.
Such early engagement may not quell future opposition, but
it may mitigate it, and in the least, developers will be in a
much better position to properly anticipate and address the
likely grounds for opposition early in the process. 

Conclusion
By clearly establishing FERC’s exclusive jurisdiction over
the siting of LNG terminals and the importation of LNG
into the US, Congress through enacting EPAct has helped
remove significant legal uncertainty regarding whether the
states or the federal government have the ultimate authority
in approving new LNG terminal projects. This helps
eliminate the delays and risks regarding legal outcome that
existed while litigation raged over who had such authority.

However, even with this clarified federal legal/regulatory
structure, proponents of LNG projects are still dependent
on state and local governments for authorization to proceed
with various aspects of a project, including obtaining
various permits and approvals where states and local
governments still have a role. EPAct will prove to be helpful
in moving the most well received and best planned projects
forward, but will not be sufficient to save projects that must
overcome strong and well organized opposition on the state
and local level. ■
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