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As with any significant investment, foreign investors 
doing business in China should conduct extensive due 
diligence on potential local partners before signing 
a commercial agreement. But if a dispute arises, for  
example over a failure by the Chinese party to make 
payments or deliver services, investors will need to 
use appropriate legal action. By drafting and inserting 
arbitration clauses in the initial contract, foreign parties 
greatly improve the prospects of having an effective 
means of enforcing their rights, and of doing so in a 
confidential and flexible way. 

A Shifting Mindset 

In general, there are many misconceptions about  
arbitration in Mainland China. Foreign investors tend 
to be reluctant to resolve a dispute this way because 
they lack faith in the established procedures and/or 
whether they will be able to enforce any arbitral 
award. They also think such action will damage their 
business relationships. 

However, Chinese companies are increasingly willing 
to use arbitration. In fact, more than half of the 850 
cases heard by the China International Economic and 
Trade Arbitration Commission (CIETAC) in 2004 were 
brought by domestic parties. 

Improving Standards 

Changes in May 2005 to bring CIETAC’s rules closer to 
international practice should give foreign companies 
more confidence in holding CIETAC-run arbitrations.

For example, parties are free to agree to appoint 
qualified individuals of any nationality as arbitrators,  
instead of being restricted to those on CIETAC’s official 
list (on which there are a limited number of foreigners). 
Foreign parties can also now adopt an adversarial  

approach instead of following the traditional inquisitorial 
approach. In addition, it has become possible for the 
winning party to recover 100% of the costs, instead of 
the previous limit that costs could not exceed 10% of 
the claim amount allowed. 

As a result of such greater scope and flexibility,  
investors subject to arbitration in Mainland China 
should be inserting specific clauses into their commercial 
contracts.  These include: 

• stating the specifications or requirements of the 
panel chair; 

• specifying the cultural make-up of the panel –  
Chinese panels might lack international experience 
and may be more in tune with the domestic party; 

• requiring all proceedings to be conducted in English, 
saving time and money when preparing written 
documents and attending hearings; and 

• choosing CIETAC as the commission, rather than 
any of the 150 domestic arbitration bodies in the 
PRC, which have less experience and rely on official 
panel lists. 

Even then, foreign investors must be well prepared for 
a CIETAC arbitration. Given the short timetable, knowing 
the procedures is essential. In particular, investors 
must appoint international counsel very quickly, have 
the full documents relating to their transaction and 
dispute easily accessible, and know which arbitrators 
are qualified for certain types of cases as well as which 
ones are regarded as fair and independent. 

Hong Kong versus Mainland China 

However, for those investors not required to arbitrate 
in Mainland China (those involving one or more parties 
not incorporated in the PRC), Hong Kong is considered 
a more reliable venue for dispute resolution. 
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The jurisdiction of Hong Kong offers investors a long- 
established rule of law, a common-law system, a large 
pool of talented professionals, a multilingual and  
multicultural society with close ties to the Mainland,  
and the Hong Kong International Arbitration Centre  
(HKIAC), which administers about 300 cases per year and 
is recognized worldwide for the quality of its work and  
for its independence.

There are specific advantages of the HKIAC. First,  
parties can use the arbitration rules of the United Nations 
Commission on International Trade Law (UNCITRAL). 
These rules were specifically designed for international 
trade disputes and are well regarded by the international 
business community. In contrast, while CIETAC says it 
allows arbitrations under the UNCITRAL rules, some 
of those rules could be in conflict with PRC law, making 
any award unenforceable. 

Secondly, the CIETAC process is relatively fast, with 
a resolution possible within about six months. Some 
foreign parties might think this is rushed and doesn’t 
offer them as much of a full hearing as in Hong Kong. 

Thirdly, CIETAC pays foreign arbitrators about 
eight times more than their Chinese counterparts,  
casting doubt over whether a mixed panel can work  
well together. 

Fourthly, despite the discrepancy in fees paid to foreign 
arbitrators, even they are often not satisfied with the 
level of fees offered in respect of a CIETAC arbitration. 
There is therefore a danger that the overall quality of 
hearings will suffer since many arbitrators are reluctant 
to accept an appointment.

Fifthly, ad-hoc arbitrations are possible in Hong Kong, 
but are not allowed in Mainland China. 

Finally, the HKIAC’s administrative fees are substan-
tially lower than those of CIETAC. For example, a 
US$500,000 claim in Mainland China will cost the party 
US$13,000 in fees; as a broad comparison, a HK$5 
million (roughly US$650,000) claim in Hong Kong 
will cost just HK$25,000 (roughly US$3,225). And for 
a US$5 million claim in Mainland China, fees will be 
US$64,000, whereas a HK$50 million (roughly US$6.5 
million) claim in Hong Kong will cost HK$50,000 
(roughly US$6,450). 

Getting Consensus

The key to whether investors will be able to arbitrate 
in Hong Kong is whether the Chinese parties agree to 
it; many of them say they prefer a domestic venue. Yet 
in 2004, the HKIAC heard about 20 cases exclusively 
between Chinese parties. 

Indeed, investors could consider a compromise:  
agreeing to the commercial contract being governed by 
PRC law but for the arbitration to be held in Hong Kong. 

Regardless of whether the arbitration is in Hong Kong 
or Mainland China, however, investors must bear in 
mind they will have to enforce awards in the Chinese 
courts if the respondent’s assets are located in Mainland 
China. While the Supreme People’s Court has made  
efforts to make the PRC judicial system more reliable, 
apart from technology and intellectual property-related 
hearings, claimants still face delays and uncertainty 
and significant problems with enforcement remain in 
certain regional courts in the PRC.
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