
A Client Alert from Paul Hastings

July 2005

StayCurrent

Safe management of  electronic products once they reach 
the end of  their useful life has attracted a lot of  media and 
governmental attention lately. Much of  the attention has 
focused on management of  home computers when we replace 
our old computers with new ones. Some states have already 
acted, with a few banning the disposal of  cathode ray tubes 
(“CRTs”) in solid waste landfills. California, as is frequently 
the case in the environmental arena, has gone even further. 

Management of  obsolete electronic products (“OEP”) 
presents a distinct environmental policy problem, because 
households – not businesses, institutions, or industry – 
generate much of  the waste. Households are largely exempt 
from hazardous waste management requirements, though local 
requirements may call for segregation and special management 
of  “household hazardous waste,” such as unused herbicides 
or pesticides. EPA estimates that household OEP (TVs, 
audio and video equipment, personal computers and printers) 
account for about 1.5 percent of  the municipal solid waste 
stream, and that only 10 percent is recycled domestically. The 
volume of  OEP from households is expected to grow. The 
National Safety Council estimates that 500 million personal 
computers will be obsolete by 2007. The switch from analog 
to digital TVs in 2009 is expected to give rise to another wave 
of  household OEP.

Disposal of  OEP in municipal solid waste landfills or burning 
such equipment in incinerators could result in the release 
of  toxic pollutants into the air, soil, or water. Computers 
contain hazardous materials. For example, CRTs contain 
four pounds of  lead on average. Computer equipment can 
also contain other hazardous materials, including copper, 
chromium, cadmium, mercury, nickel, zinc, and brominated 
flame retardants. 

Commercial, institutional, or industrial waste OEP generators 
are already subject to comprehensive hazardous waste 
management rules that do not apply to households. So if  you 
have been assigned responsibility for your company’s OEP 
management program, much of  what you are reading about in 

the newspaper may not apply. The rules that do apply – while 
complicated – should be familiar and may change for the 
better in the near term. The extent to which your company 
is committed to environmental stewardship may affect the 
contours of  your program.

A Role for the Federal Government

Washington has reacted as predicted. Trade associations have 
developed position papers on the topic. Government agencies 
have conducted pilot programs and undertaken research 
to assess the potential scope of  the problem. Free market 
think tanks have issued papers championing market-based 
solutions. Congressional representatives have formed work 
groups, introduced preliminary legislation, and held hearings. 

To date, Congress has not waded too deeply into the issue. 
In the spring of  2005, some Representatives and Senators 
introduced bills that would create tax incentives and provide 
grants to encourage safe recycling. On July 20, 2005, a House 
Committee held its most comprehensive hearing to date and 
listened to the Department of  Commerce, U.S. EPA, and 
the three states that have already enacted OEP legislation 
(California, Maine and Maryland). In the fall, the Government 
Accounting Office is expected to present a report examining 
this “mushrooming issue.”   Again, the focus is chiefly on 
household OEP. 

As for consumer-generated OEP, manufacturers of  consumer 
electronics would like the federal government to impose 
a uniform set of  rules nationwide. Generally, they favor 
“advanced recycling fees” much like the program California 
put in place.  The hallmarks of  the California program are: 
(1) defined consumer electronic devices (“CED”) subject to 
the law; (2) manufacturer identification of  CEDs that would 
be hazardous if  improperly disposed; (3) retailer collection 
of  recycling fees and remittance of  the fees to the State; (4) 
producer fee credits for the products they take back; and 
(5) State payments to “authorized collectors” who collect, 
consolidate, and transport CEDs to recyclers.
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Some retailers have little interest in collecting fees and having 
to serve as the drop off  site for household OEP. Staples, the 
well-known office supply chain, participated in an EPA pilot 
program demonstrating that major retailers could provide 
recycling services for OEP for their retail and commercial 
customers within their existing distribution infrastructure. 
Retailers generally, however, are not so enthusiastic about 
fulfilling that role. The Consumer Electronics Retailers 
Coalition, consisting of  such well-known retailers as Best Buy, 
Circuit City, Radio Shack, Target and Walmart, oppose advance 
recycling fees and compulsory retailer OEP take-back.

Rules for Businesses Already in Place

Notwithstanding the recent focus, the law that applies to 
business generators of  OEP remains unchanged.  For business 
generators of  OEP, EPA’s hazardous waste management 
rules already apply. Under existing rules, the issue is simply 
a matter of  identifying and classifying waste as hazardous. 
OEP that is “hazardous” cannot be disposed of  as “solid 
waste” (i.e., disposed in a facility’s trash dumpster). Pursuant 
to the federal Resource Conservation and Recovery Act 
(“RCRA”) and U.S. EPA regulations implementing RCRA, 
many discarded electronics are “hazardous waste,” because they 
exhibit hazardous waste characteristics. By way of  example, 
CRTs which are used in non- flat screen computer monitors 
leach lead at a concentration that exceeds EPA’s regulatory 
standard. 

So when a business disposes of  a sufficient quantity of  
OEP, the wastes are subject to RCRA hazardous waste 
management requirements. These requirements include special 
packaging and labeling, 90-day accumulation limits, use of  the 
hazardous waste manifest, recordkeeping and reporting, and 
management (including recycling) at a permitted hazardous 
waste management facility. 

If  the state in which a facility operates abides by the 
federal model rules, a facility may be exempt from these 
federal requirements and allowed to dispose of  the computer 
equipment with ordinary trash if  the facility qualifies as a 
conditionally exempt small quantity generator (CESQG). To 
qualify as a CESQG, the facility must generate less than 100 
kilograms (about 220 pounds) of  hazardous waste in a calendar 
month. EPA estimates that about seven or eight CRT computer 
monitors would be sufficient to weigh 220 pounds. 

A development that will affect company OEP management 
programs is EPA’s proposed embrace of  CRTs in its “universal 
waste” rule. A few years ago, EPA proposed to modify 
its hazardous waste management rules to eliminate some 
impediments to recycling OEP that arise from the the  
application of  hazardous waste management rules to OEP 
recycling. If  finalized as proposed,  EPA’s OEP “universal 

waste” rule would relax standards to enable collection and 
storage in a more flexible manner. EPA’s final OEP “universal 
waste” rule was submitted to the White House for its review 
on May 2, 2005.

EPA’s OEP “universal waste” rule would follow a pattern 
similar to federal regulation of  fluorescent bulbs and used 
batteries. Of  course, several states have deviated from the 
universal waste rule as it applies to fluorescent lamps. At least 
nine states require recycling of  all or nearly all tubes, and some 
also require recycling of  compact fluorescents that EPA does 
not yet regulate. Whether States will regulate OEP in a variety 
of  different ways even if  federal rules are issued remains to 
be seen.

Even with the OEP “universal waste” rule, there will be 
important restrictions on business’s waste management 
practices. The rule only covers CRTs. EPA will have to 
undertake separate rulemakings to capture more electronic 
products. Storage and collection of  CRTs will be exempt from 
regulation, but the disassembly of  CRTs and the reclamation 
of  hazardous substances will still be a regulated process.

EPA’s OEP “universal waste” rule will also help consumer 
product collection programs, which might otherwise have 

An inventory of electronic products subject to the 
policy

A prohibition on discarding electronic products in 
violation of the policy

Identification of electronic products for which the 
decision to discard can (1) only be made by corpo-
rate headquarters, or (2) be managed by operating 
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Management of electronic products in the process of 
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Application of the Federal Electronics Challenge 
Checklist to electronics disposition decisions
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an indemnitor

    Elements of Business OEP Policy
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to comply with stringent hazardous waste management 
requirements (including financial assurance requirements). 
The rule would exempt retailers that take back electronics 
from consumers from certain hazardous waste management 
requirements, including the need to be a permitted “storage” 
facility.

Company OEP Policies

If  your company leases its computers and, under the terms 
of  its lease, has its equipment supplier take back its obsolete 
equipment, it is easy to see why you might think your concern 
should end upon the return of  your equipment at the end of  
the lease term. Legally, you would argue that your company 
was not the “generator” of  the equipment that is hazardous 
waste, because it never took title to it. If  your equipment lessor 
disposes of  your retired equipment in a solid waste landfill or 
ships it to a less developed country for processing, then the 
lessor (not your company) has statutory liability. Plus, under 
your lease agreement, the lessor may indemnify you from any 
liability arising from mismanagement after the return of  the 
equipment.

Putting aside whether liability for improper off-site disposal 
could be imposed on your company (despite your not having 
taken title or contract indemnity), there is the question of  
whether a policy of  “ask no questions; hear no lies” fulfills 
your company’s environmental stewardship mandate. For 
those whose stewardship mandate extends further (or who 
are more skeptical about being able to eliminate long-term 
residual liability), an approach more akin to how one goes 
about validating other hazardous waste service providers will 
be appropriate: audit them. 

Just as one audits the RCRA-permitted hazardous waste 
treatment facility that manages a company’s waste solvents, 
one can audit the OEP processor that ultimately manages, 
extracts recyclable hazardous materials, and disposes of  the 
residue. If  your company does not have a program to audit 
other hazardous waste service providers that you can borrow 
from, there are a couple of  tools that could help you audit 
OEP processors. The first, the “Electronics Recycler’s Pledge 
of  True Stewardship,” goes to some core environmental 
concerns: exports to less-developed countries, disassembly by 
prisoners, compliance with substantive requirements governing 

hazardous waste management, financial assurance, etc. This 
pledge is the work product of  the Basel Action Network and 
is posted on their website (see www.ban.org/pledge1.html). 
While the service provider you are considering may not fulfill 
all the dictates of  the pledge, the pledge will focus you on key 
concerns.

Another very useful tool is the “Checklist for the Selection 
of  Electronics Reuse and Recycling Services” developed by 
the Federal Electronics Challenge, a partnership sponsored by 
the Federal Environmental Executive and the U.S. EPA (see 
www.federalelectronicschallenge.net). The Checklist can guide 
a company investigating businesses that provide reuse and 
recycling services. Properly applied, the checklist satisfies not 
only the liability avoidance goal (e.g., environmental liability 
insurance, RCRA financial assurance) but also environmental 
stewardship. The checklist probes the actual recycling activities 
conducted by the service provider (e.g., environmental permits, 
recycling practices, end-markets, landfill disposal, international 
shipments).

While recent media attention and government activity in the 
OEP area may prompt you to wonder whether your company 
OEP management policy is adequate, much of  the attention 
and activity may not apply directly to your company’s situation. 
Instead, your company’s situation may be governed by rules 
that have not changed in recent years. Nonetheless, the new 
attention may prompt you to review your company policy. That 
will be a good thing – especially if  you review it consistently 
with your company’s pledge of  environmental stewardship.
 
If you have any questions or concerns regarding this alert and 
how OEPs might impact your business, please don’t hesitate to 
contact:

Tom Mounteer (202) 551-1775
tommounteer@paulhastings.com

Matthew Shaps (415) 856-7088
matthewshaps@paulhastings.com


