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California Trustees of Irrevocable Trusts Required to 
Provide Notice

Trustees have many duties and obligations under California 
law.  One of these obligations is to provide notice to all trust 
beneficiaries under two circumstances:  

(i)  When a revocable trust or any portion of it becomes ir-
revocable because of the death of one or more of the grantors 
of the trust or;

(ii)  When there is a change of trustee of an irrevocable trust. 

Under the first circumstance, the remaining or successor trust-
ee must provide a notice to all beneficiaries of the trust and to 
each heir of the deceased grantor.  Under the second scenario, 
only the beneficiaries of the trust are entitled to notice.  The 
notification must contain the following information:

• The identity of the grantor(s) of the trust and the date the 
trust was executed;

• The name, mailing address and telephone number of each 
trustee of the trust;

• The address of the principal place of administration of 
the trust;

• Notification that the recipient of the notice is entitled to 
receive a copy of the trust document; and

• A warning that if the recipient of the notice wants to con-
test the terms of the trust, he or she must do so within the 
later of 120 days of the date of the notice or 60 days from 
the date a copy of the trust is delivered to such person.  
This warning is not required, however, if the notice is be-
ing given only because of a change in trustees.

In connection with a typical revocable living trust for a mar-
ried couple, this notice requirement will be triggered when the 
first spouse passes away and part of the trust becomes irrevo-
cable.  The notice requirement is not triggered if the trustees 
of a revocable living trust change, unless it is due to the death 
of one of the grantors.

A trustee who fails to serve the notification as required will 
be responsible for all damages, attorney fees and costs caused 

by the failure.  In addition, a failure to serve the notice may 
allow trust beneficiaries and/or heirs of the deceased grantor 
an additional amount of time to bring an action to challenge 
the terms of the trust.

Trust Beneficiaries’ Rights to “Crummey” Notices

Any person can give up to $11,000 ($12,000 beginning in 
2006) per donee each year free of gift tax without using any of 
his or her gift or generation-skipping transfer tax exemption.  
This is known as the annual exclusion.  The IRS requires, 
however, that each gift must be of a “present interest” in order 
to qualify for the annual exclusion.  What this means is that 
the gift must be in a form that the donee can use right away.  

Outright cash gifts easily qualify for the annual exclusion 
because the donee may use the gift immediately.  However, 
gifting trusts for the benefit of children, grandchildren and 
other relatives are also very common.  In order for gifts to 
these trusts to qualify for the annual exclusion, the trust must 
qualify as a “Crummey trust” (named for a court case which 
discusses this requirement).

Under a Crummey trust, the beneficiaries have the right to 
withdraw an amount equal to the value of the gifts made to 
the trust within some designated time period after the gift.  
The trustee, however, must provide each of the beneficiaries 
with reasonable notice of his or her right to withdraw and a 
reasonable time in which to exercise that right.  This is nor-
mally done in the form of a written notice (often referred to as 
a “Crummey notice”) which the trustee delivers to the benefi-
ciary.  It is good practice to have the beneficiary (or his or her 
legal guardian) acknowledge receipt of the notice by signing it 
and returning a copy to the trustee.

Although trustees must provide these Crummey notices each 
year gifts are made to the trusts, most donors still view these 
trusts as an ideal way to transfer assets each year to the do-
nor’s children and grandchildren, gift-tax free, while still al-
lowing the donor to maintain some control over the donee’s 
use of those funds.

California Enacts New Legislation Regarding Trustee 
Registration Requirements

The California legislature has adopted a new law modifying 
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the mandatory registration requirements for trustees, profes-
sional guardians and professional conservators.  The new law 
took effect on January 1, 2005 and changes the registration 
requirements for trustees, professional conservators and pro-
fessional guardians who must register in the Statewide Registry 
of Private Conservators, Guardians and Trustees maintained 
by the Department of Justice.  The new law also expands the 
amount of information in the Statewide Registry that will be 
available to the public.

Trustees who administer six or more trusts at the same time 
now must register with the Statewide Registry unless they fall 
under an exemption.  Because many trustees administer more 
than one trust and such trusts often include multiple sub-trusts, 
many individual trustees would fall under the new registration 
requirements if not for the available exemptions.

Fortunately, the exemptions cover the vast majority of non-cor-
porate trustees.  In particular, trustees serving for the benefit of 
no more than three people, or no more than three families, or 
a combination of people or families that does not total more 
than three are not required to register with the State.  “Family” 
is defined as persons related by blood, marriage, adoption, reg-
istered domestic partnership or a relationship meeting the basic 
requirements of a domestic partnership.  The number of trust 
beneficiaries is not important so long that they do not include 
members of more than three families.

The new law also exempts trustees who are related to the 
grantor of the trust by blood, marriage, adoption, registered 
domestic partnership or a relationship meeting the basic re-
quirements of a domestic partnership.  As a result, a trust in 
which the grantor and the trustee are related will not count 
in determining whether the particular trustee is administering 
trusts for more than three families.

Although most information in the Statewide Registry is confi-
dential, the individual registrant’s name, the fact that he or she 

is registered, and the registrant’s education and professional 
experience are not.  In addition, the public will have access 
to complaint information regarding trustees when a court has 
made a finding that a trustee has not properly performed their 
duties, and the court’s finding results in an order for a surcharge 
other than nominal damages or for removal of the trustee. The 
law provides that courts shall forward such complaints to the 
Statewide Registry. 

A trustee who does not fall under one of the exemptions must 
register with the State every three years beginning January 1, 
2005.  Failure to do so will subject the trustee to fines and re-
moval as trustee by the court.  Registration forms are available 
online at http://www.caag.state.ca.us/conservator/index.htm.  

If you have questions regarding trustee notices or reporting re-
quirements, please feel welcome to contact any of the attorneys 
listed below: 

Jeffrey P. Geida (213) 683-6327
jeffreygeida@paulhastings.com

Lisa M. LaFourcade (714) 668-6203
lisalafourcade@paulhastings.com

Edward Peck (212) 318-6840
edwardpeck@paulhastings.com

Renee M. Raithel (714) 668-6214
reneeraithel@paulhastings.com

George E. Stephens (213) 683-6211
georgestephens@paulhastings.com

John E. Trinnaman (714) 668-6267
johntrinnaman@paulhastings.com


