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I. Introduction     

On June 29, 2005, the last day of  William H. Donaldson’s 
tenure as chairman, the Securities and Exchange Commission 
(“SEC”) adopted fundamental regulatory reforms that will 
significantly alter the registration, offering and communications 
processes under the Securities Act of  1933 (“Securities Act”). 
(See Securities Offering Reform, Securities Act Release No. 

33-8591 (July 19, 2005)).  The rules and regulations adopted 
or amended to implement the reforms will become effective 
December 1, 2005.  We understand that the SEC staff  will 
issue additional guidance on these reforms in September 
2005.

The SEC’s action follows earlier stalled efforts, most recently 
with the controversial 1998 Aircraft Carrier proposals, to 
modernize the securities offering process to recognize the 
evolution of  the securities markets and securities products 
since the enactment of  the Securities Act, and to enable 
market participants to capitalize on new technologies.  To that 
end, according to the SEC, the reforms eliminate unnecessary 
and outmoded restrictions on offerings and provide more 
timely investment information to investors without mandating 
delays in the offering process inconsistent with the needs of  
issuers for timely access to capital.  The reforms also continue 
the SEC’s long-standing efforts to integrate the disclosure and 
other processes under the Securities Act and the Securities 
Exchange Act of  1934 (“Exchange Act”), in recognition that a 
public issuer’s annual, quarterly and current reports and other 
informational filings filed under the Exchange Act provide the 
trading market and potential purchasers with the basic source 
of  information regarding the issuer and its management, 
business, financial condition and prospects.

While the SEC’s reforms do not implement a new far-
reaching company registration system as contemplated by 
the Aircraft Carrier proposals, the reforms do revise and add 
multiple disclosure, safe harbor and procedural regulations 
that will significantly impact securities offering compliance 
practices and provide more flexibility for issuers and offering 
participants, such as underwriters, to carry out registered 
offerings more efficiently than under the prior regulatory 
regime.  Underpinning the SEC’s reforms was its recognition 
that enhanced Exchange Act reporting of  timely, high quality 
information to the securities markets resulting from the 
enactment of  the Sarbanes-Oxley Act of  2002 and the SEC’s 
adoption of  implementing and related regulations enabled 
it to rely on Exchange Act reports to a greater degree in 
adopting the securities offering reforms.
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The SEC has built on the current regulatory structure and 
offering process and achieved further integration of  Securities 
Act and Exchange Act disclosure and other processes by 
making adjustments in the current integrated disclosure and 
shelf  registration systems.  The SEC’s action involves regulatory 
reforms in the following areas:

• communications related to registered securities offerings;

• registration and other procedures in the offering and capital 
formation processes; and 

• delivery of  information to investors, including delivery 
through access and notice, and the timeliness of  that 
delivery.

The SEC’s reforms will significantly impact the practices and 
activities of  issuers, underwriters, dealers and analysts in the 
offering and capital formation process.  The fundamental 
elements of  the reforms:

• introduce a new category of  issuers, defined as “well-known 
seasoned issuers,” who benefit from the most far-reaching 
of  the SEC’s regulatory reforms;

• create a new communications framework of  exemptions 
and safe harbors for communications activity (including the 
use of  a “free writing prospectus”) preceding and during 
public offerings that absent such reforms would violate the 
Securities Act’s gun-jumping provisions;

• define all methods of  communication other than oral 
communication as written communication for purposes of  
the Securities Act;

• adopt a category of  automatic shelf  registration for well-
known seasoned issuers;

• adopt an “access equals delivery” prospectus delivery model; 
and

• shift the time of  evaluation of  information for determining 
Securities Act liability to the time of  contract of  sale when 
the investment decision is made.

While all issuers will likely derive some benefit from the reforms, 
as indicated above, well-known seasoned issuers (known as 
“WKSIs” (pronounced “wiksees”)) will derive the most benefit, 
principally from their ability to freely communicate at any time 
without gun-jumping concerns, make unrestricted pre-filing 
oral and written offers, and use an “automatic shelf  registration 
statement” which will be immediately effective upon filing.  The 
automatic shelf  registration statement need only be essentially a 
two-page document that identifies the types of  securities to be 
offered and the Exchange Act filings incorporated by reference.

There is a tradeoff, however, should a WKSI or any other issuer or 
offering participant decide, for example, to use a now-permitted 
free writing prospectus.  The SEC revised the legal framework 
under which liability for deficient disclosure in registered public 
offerings may arise to clearly subject such communications to 
liability under Section 12(a)(2) of  the Securities Act.  The SEC 
also made other changes to the legal framework for liability 
under the Securities Act that will apply without regard to 
whether an offering participant engaged in any newly permitted 
communication activity.  See the discussion below under the 
caption “VI. Impact on Securities Act Liability.”

II. Categories of Issuers

The extent to which the new SEC rules impact issuers 
and offering participants will depend upon where 
a particular issuer falls within the following categories of  
issuers:  “well-known seasoned issuers,” “seasoned issuers,”  
“unseasoned issuers,” “non-reporting issuers” and “ineligible 
issuers.”  These categories are briefly defined below:

Well-Known Seasoned Issuers.  A WKSI is an issuer that is 
required to file reports under Section 13(a) or Section 15(d) of  
the Exchange Act and that meets the following requirements:

• the issuer is current and timely in its Exchange Act reporting 
obligations;

• as of  a date within 60 days of  its eligibility determination 
date, the issuer (i) has a worldwide public float of  voting and 
non-voting equity of  $700 million or more, or (ii) has issued 
for cash at least $1 billion aggregate principal amount of  
non-convertible securities, other than common equity and 
common stock equivalents, in primary offerings registered 
under the Securities Act over the prior three years1; and

• the issuer is not an “ineligible issuer.” 

The eligibility determination, other than determination of  the 
public float, will be made as of  the later of  the time of  filing of  
the issuer’s most recent shelf  registration statement or the time 
of  its most recent amendment (by post-effective amendment, 
incorporated Exchange Act report or form of  prospectus) to 
a shelf  registration statement for purposes of  complying with 
Section 10(a)(3) of  the Securities Act.  Section 10(a)(3) requires 
a prospectus used nine months after the effective date to be 
amended to update information that is as of  a date no more than 
16 months prior to such use.2 If  the issuer has not filed a shelf  
registration statement or amended a shelf  registration statement 
to comply with Section 10(a)(3) within the required 16 month 
period, the determination date will be the time of  filing of  the 
issuer’s most recent annual report on Form 10-K or Form 20-
F.  If  the issuer does not accomplish its Section 10(a)(3) update 
or file its annual report when due, then the annual report date 
becomes the date of  determination, which means the issuer will 
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cease to be a WKSI since it will be delinquent in its reporting 
obligation on that date.  The issuer can become a WKSI again in 
the future if  and when it meets the applicable requirements.

Seasoned Issuers.  A seasoned issuer is an issuer (including an 
issuer of  asset-backed securities) that is required to file reports 
under Section 13(a) or 15(a) of  the Exchange Act and  that is 
eligible to use Form S-3 or Form F-3 to register a primary offering 
of  securities (i.e., the issuer has been reporting for one year, is 
current and timely in its Exchange Act reporting obligations and 
has a non-affiliate public float of  at least $75 million).

Unseasoned Issuers.  An unseasoned issuer is an issuer that is 
required to file reports pursuant to Section 13 or 15(d) of  the 
Exchange Act but does not satisfy the requirements of  Form S-3 
or Form F-3 to register a primary offering.   

Non-Reporting Issuers.  A non-reporting issuer is an issuer 
(commonly referred to as a “voluntary filer”) that is not required 
to file reports pursuant to Section 13 or 15(d) of  the Exchange 
Act.3   

Ineligible Issuers.  An ineligible issuer includes:  (i) issuers 
who are or during the prior three years were or any of  their 
predecessors were blank check companies, shell companies or 
penny stock issuers, (ii) issuers who have filed for bankruptcy or 
insolvency during the past three years, (iii) limited partnerships 
offering and selling their securities other than through a firm 
commitment underwriting, (iv) issuers who have been or are 
the subject of  refusal or stop orders under the Securities Act 
during the past three years or who are the subject of  a pending 
proceeding under Securities Act Section 8 or Section 8A or (v) 
issuers who, or whose subsidiaries, have been found to have 
violated the anti-fraud provisions of  the securities laws or have 
been made the subject of  a judicial or administrative decree or 
order prohibiting certain conduct or activities during the past 
three years.

III. Fundamental Changes to Communications Rules

Overview

A central component of  the SEC’s reforms is the adoption of  
new rules governing communications by or on behalf  of  issuers 
or other offering participants during a registered public offering.  
Under the Securities Act’s historical regime, all offers (as defined 
in Section 2(a)(3) of  the Securities Act), in whatever form, have 
been prohibited prior to the filing of  a registration statement 
with the SEC.  Between the filing of  a registration statement 
and its effectiveness, offers made in writing have been limited 
to a “statutory prospectus” that conforms to the information 
requirements of  Section 10 to the Securities Act.  After the 
effectiveness of  a registration statement, written offers could only 
be made through a statutory prospectus and through additional 
offering materials (historically referred to as “free writing”) as 
long as those materials had been accompanied or preceded by 
a final prospectus meeting the requirements of  Section 10(a) of  
the Securities Act.

The SEC recognized that the provisions of  the Securities 
Act governing communications during the offering process, 
sometimes referred to as the “gun-jumping” provisions, were 
outdated given the significant developments in the capital 
markets and communications technology since the enactment of  
the Securities Act.  In order to facilitate timely communication 
of  information by issuers and offering participants in the 
offering process, the SEC’s reforms create a new framework of  
permissible communications summarized below:

• Communications by WKSIs.  Under new Rule 163, 
WKSIs are now permitted to engage at any time in oral and 
written communications, including the use at any time of  a 
free writing prospectus, subject to certain conditions.  If  a 
communication is deemed a “written communication”, it will 
be a free writing prospectus of  the issuer (as discussed in 
more detail below), and it will need to include an appropriate 
legend and to be filed promptly by the issuer when and if  the 
issuer files its registration statement.

• Ongoing Business Communications.  Under new Rule 
168, all domestic reporting issuers and certain reporting 
foreign private issuers are permitted, at any time, to continue 
to publish regularly released4 “factual business information” 
and “forward-looking information.”  Under new Rule 169, 
non-reporting issuers (such as IPO issuers and voluntary 
filers) are permitted, at any time, to continue to release 
regularly released factual business information that is intended 
for use by persons other than in their capacity as investors or 
potential investors and is released by employees and agents 
who historically provide such information.  Communications 
about the registered offering or disseminated as part of  the 
registered offering activities are excluded from the ongoing 
business communications permitted by the new rules.

Practice Points

Current and timely filings of Exchange Act reports during the prior 
12 calendar months are required in order for an issuer to qualify as 
either a WKSI or a seasoned issuer.

Voluntary filers are not considered issuers that are required to file 
reports pursuant to Sections 13(a) and 15(d) of the Exchange Act, 
and therefore are precluded from qualifying as a WKSI and enjoying 
all the benefits of the new rules.  The SEC now also requires a 
voluntary filer to indicate on the cover page of its annual report that 
it is filing reports voluntarily. The SEC determined it is important that 
investors be aware that an issuer is a voluntary filer, is not required 
to continue to file Exchange Act reports and may cease to file such 
reports at any time and for any reason without notice.



4

StayCurrent

“Factual business information” is defined as factual 
information about the issuer, its business or financial 
developments, advertisements of, or other information about, 
the issuer’s products or services and, for reporting issuers 
only, dividend notices.  “Forward-looking information” 
includes:

 projections of  the issuer’s revenues, income (loss), 
earnings (loss) per share, capital expenditures, dividends, 
capital structure, or other financial items;

 statements about the issuer management’s plans and 
objectives for future operations, including plans or 
objectives relating to the products or services of  the 
issuer;

 statements about the issuer’s future economic 
performance, including statements of  the type 
contemplated by the MD&A requirements described in 
Item 303 of  Regulation S-K and Regulation S-B, or the 
similar requirements described in Item 5 of  Form 20-F 
(i.e., information relating to known material trends and 
uncertainties and off-balance sheet arrangements); and

 assumptions underlying or relating to any of  the 
foregoing information.

• Communications more than 30 days before filing.  Under 
new Rule 163A, communications by or on behalf  of  issuers 
(other than by offering participants who are underwriters 
or dealers) more than 30 days before filing a registration 
statement are not prohibited offers so long as they do not 
reference a securities offering that is or will be the subject 
of  a registration statement.5 The issuer must take reasonable 
steps within its control to prevent further distribution of  
the communication during the 30-day period immediately 
before the issuer files its registration statement.

• Free Writing Prospectus.  Under new Rule 433, all issuers 
and offering participants are permitted to use free writing 
prospectuses after the filing of  a registration statement, 
subject to certain conditions

• Routine Communications.  Under expanded Rule 134, 
a broader category of  routine communications regarding 
issuers, offerings, procedural matters such as communications 
about the schedule for an offering or procedures to open 
accounts, participate in directed share plans and submit 
indications of  interest and invitations to marketing events, 
are excluded from the definition of  “prospectus.”

• Research Reports.  The exemptions from the prohibitions 
on pre-filing offers and impermissible prospectuses for 
research reports have been expanded.

Definition of Written Communication

In the context of  a registered public offering, a written 
communication is either a permissible communication under the 
expanded gun-jumping safe harbors or an illegal prospectus used 
in violation of  Section 5 of  the Securities Act.  For purposes of  the 
foregoing, one of  the threshold issues to be resolved is whether 
a particular communication is a “written communication” for 
purposes of  the Securities Act, a determination that has at times 
required SEC guidance, most recently in connection with the use 
of  electronic media.  The SEC has added definitions to Rule 405 
of  Regulation C that now make clear that any communication 
that is written, printed, or a radio or television broadcast is a 
written communication for purposes of  the Securities Act.6 In 
addition, newly defined “graphic communications” are included 
in the definition of  written communications.  

A graphic communication includes any form of  electronic 
media, such as audio tapes,  videotapes, facsimiles, CD-ROMs, 
e-mail, Internet web sites, computers, computer networks and 
other forms of  computer data compilation.   This means that 
all electronic and other graphic communications, including 
electronic road shows, are written communications.7  

Treatment of Electronic Road Shows8  

If  a communication (including an electronic road show) originates 
live, in real-time, to a live audience and does not originate 
in recorded form or otherwise as a graphic communication, 
that communication is not a graphic communication even if  
it is transmitted through a means of  graphic communication.  
The policy reason behind the distinction is that live, real-
time communications to a live audience (for example, a road 

Practice Points

The new rules eliminate regulatory uncertainties which prevented 
some issuers from confirming or updating earnings guidance 
while in registration.  Reporting issuers can now provide regularly 
released forward-looking information, such as earnings guidance, 
without the risk of gun-jumping violations.  

With the exception of the filing condition, pre-filing offers by WKSIs 
have been deregulated, effectively eliminating the risk of gun-
jumping liability for such companies.

IPO issuers must still regulate their communications activity to avoid 
gun-jumping violations, but the exemption for communications that 
do not reference the offering made more than 30 days prior to filing 
substantially reduces the pre-filing communications (to the extent 
they qualify as factual business information) that will be subject to 
SEC scrutiny.
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show) have less of  the permanence of  a graphic or other 
written communication.  Thus, in-person road shows and live, 
real time electronic road shows are treated the same as oral 
communications.  Electronic road shows that do not originate live 
and in real time to a live audience, even though treated as written 
communications, are permissible as free writing prospectuses, 
but with one exception relating to IPOs, do not need to satisfy 
the filing conditions of  new Rule 433 discussed below.  Such 
electronic road shows for non-reporting issuers registering equity 
or convertible equity securities (such as an IPO issuer) will need 
to satisfy the filing  conditions unless the issuer makes at least 
one version of  the “bona fide electronic road show”9 available 
without restriction to any potential investor.  A communication 
(such as a slide presentation) not otherwise made separately 
available that is simultaneously transmitted with a live road show 
not treated as a written communication will be deemed to be 
part of  the live road show and not written.  Similarly, if  the road 
show is written but not required to be filed, such simultaneously 
transmitted communication is also not required to be filed under 
Rule 433.

Introduction of Free Writing Prospectus

To permit written offers, including electronic communications, 
outside of  the statutory prospectus beyond what was already 
permitted by the Securities Act, the SEC adopted new Rule 
433 permitting the use of  the newly defined “free writing 
prospectus” during the offering process under certain conditions.  
WKSIs can use free writing prospectuses meeting other specific 
conditions at any time, even prior to the filing of  a registration 
statement.  Other issuers, that are not ineligible issuers, and 
offering participants can use free writing prospectuses after a 
registration statement has been filed.  A free writing prospectus 
is not required to meet the informational requirements otherwise 
applicable to prospectuses.

A “free writing prospectus” is defined as any written 
communication that constitutes an offer to sell or a solicitation 
of  an offer to buy that is or will be the subject of  a registration 
statement and is not a prospectus that satisfies the requirements 
of  the Securities Act or SEC regulations permitting the use of  
preliminary or summary prospectuses or prospectuses subject 
to completion or a prospectus preceded or accompanied by a 
Section 10(a) compliant final prospectus (historically permitted as 

“free writing”).10 A free writing prospectus may be used if  certain 
conditions are satisfied.  These conditions include the following:  

• Delivery or Availability of  Statutory Prospectus.  The 
“delivery or availability” condition differs for various types 
of  issuers.  For eligible non-reporting and unseasoned 
issuers, the use by an offering participant of  a free writing 
prospectus is conditioned upon the filing of  a registration 
statement for the offering and, under certain circumstances, 
the free writing prospectus being preceded or accompanied 
by the most recent statutory prospectus that satisfies the 
requirements of  Section 10.  Once the required statutory 
prospectus is provided to an investor, additional free writing 
prospectuses (including email communications) can be 
provided to that investor without having to provide an 
additional statutory prospectus, unless there is a material 
change in the most recent statutory prospectus from the 
prospectus provided to the investor.

 For eligible seasoned issuers and offering participants, a free 
writing prospectus can be used after the filing of  a registration 
statement containing a statutory prospectus (which for a 
shelf  offering can be a base prospectus).  For these issuers, 
use of  the free writing prospectus is not conditioned upon 
actual delivery of  the most recent statutory prospectus; 
rather the offering participants can provide notice in the 
form of  a prescribed generic (not issuer-specific) legend 
as to the filing of  the registration statement and the URL 
for the SEC’s web site where the recipient can access or 
hyperlink to the statutory prospectus.11 

• Information Contained in Free Writing Prospectus.  
The information contained in the free writing prospectus 
may go beyond information contained in the prospectus 
included in the registration statement and need not include 
the line-item disclosure typically required in order to qualify 
as a Section 10(b) compliant prospectus.  The information 
contained in the free writing prospectus cannot conflict with 
the information in the registration statement.12 

• Required Legend.  The only required disclosure in the free 
writing prospectus is the inclusion of  a legend as specified 
under new Rule 433(c).  This legend must:

 indicate where a prospectus is available for the offering 
to which the communication relates;

 recommend that potential investors read the prospectus 
and any documents incorporated by reference in the 
prospectus;

 advise investors that they can obtain the registration 
statement including the prospectus and any incorporated 
documents for free through the SEC web site, and may 
request the prospectus from the issuer, any underwriter 
or dealer by calling a toll-free number; and

Practice Point

Except in the case of IPO’s, electronic road shows treated as written 
communications can still be conducted privately without any filing 
or other public disclosure obligation.  However, even though not 
filed or publicly disclosed, electronic road shows will be subject to 
liability under Section 12(a)(2) of the Securities Act.
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 indicate that the free writing prospectus relates to a 
registered public offering.

If  a required legend is not included in a free writing prospectus, 
but there was a good faith and reasonable effort to comply with 
the condition, then it may be amended to include the specified 
legend as soon as practicable after the discovery of  the error.  

The inclusion of  the following disclaimers or legends, in a free 
writing prospectus, will disqualify the material as a permissible 
free writing prospectus:

 disclaimers regarding accuracy or completeness or 
reliance by investors;

 statements requiring investors to read or acknowledge 
that they have read or understand the registration 
statement or any disclaimers or legends;

 language indicating that the communication is neither 
a prospectus nor an offer to sell or a solicitation or an 
offer to buy; and

 for information that must be filed with the SEC, 
statements that the information is confidential.

• Filing of  a Free Writing Prospectus.  A free writing 
prospectus (or portions of  its contents) must be filed by 
the issuer with the SEC under certain conditions.  First, if  
it is prepared by or on behalf  of, or used or referred to by, 
the issuer, then it is an “issuer free writing prospectus” and 
must be filed by the issuer no later than the date of  first 
use.  Second, if  it is prepared by or on behalf  of, or used 
by, an offering participant other than the issuer, but contains 
material information about the issuer or its securities that has 
been provided by or on behalf  of  the issuer (known as “issuer 
information”) that is not already included or incorporated in 
the prospectus or filed free writing prospectus, then such 
issuer information must be filed by the issuer no later than 
the date of  first use.  Third, the issuer must file a free writing 
prospectus or portion thereof  to the extent it comprises a 
description of  the final terms of  the issuer’s securities in the 
offering (whether prepared by the issuer or other offering 
participant), and the filing must be made within two days after 
the later of  the date such terms become final for all classes of  
the offering or the date of  first use.13 Issuers are not required 
to file information prepared by or on behalf  of  a person 
other than the issuer on the basis of  or derived from the 
issuer information.  In some cases, it may be difficult to draw 
a bright line between what is issuer information and what is 
merely based on or derived from issuer information which 
would counsel for filing the information as a conservative 
compliance matter.

 Offering participants other than the issuer, such as underwriters 
and dealers, are not required to file a free writing prospectus 
used or referred to by such participants unless it is distributed 
by or on behalf  of  such participants in a manner reasonably 

designed to lead to its broad unrestricted dissemination, such 
as posting it on, or linking it to, an unrestricted website, in 
which case the filing must be made before the date of  first 
use.  In most cases, no filing by underwriters and dealers 
will be required for a free writing prospectus they prepare, 
use or refer to where the information is only based on or 
derived from, but does not contain, issuer information.  
For example, sales literature based on or derived from 
information included or incorporated in a prospectus may be 
circulated to customers by email distribution or access to a 
restricted website without any filing requirement.  As noted 
below, whether or not filed, such pre-pricing sales literature 
will be subject to the liability provisions of  Section 12(a)(2) 
of  the Securities Act.

• Record Retention.  The final condition to the use of  a 
free writing prospectus by issuers and offering participants 
is that such parties retain for three years from the date of  
an initial bona fide offering of  the securities any free writing 
prospectuses they have used that have not been filed with 
the SEC.  Issuers and offering participants who make a 
good faith and reasonable effort to comply with the record 
retention condition will not be found to have violated 
Section 5(b)(1) or lose the ability to rely on the free writing 
prospectus exemption.  Rule 418 under the Securities Act 
was amended to expressly empower the SEC to request the 

Practice Points

Issuers’ and underwriters’ interests in insuring compliance with the 
filing conditions will be aligned since the consequence of failing 
to file may result in violations of Section 5 of the Securities Act 
giving rise to claims under Section 12(a)(1) of the Securities Act.  
Given such consequences, underwriting agreements should be 
modified to provide for appropriate representations and warranties, 
covenants and appropriate revisions to indemnity provisions.  For 
example, issuers and underwriters should represent that free writing 
prospectuses required to be filed have been filed.

Underwriters, as regular participants in the capital markets, will need, 
as a policy matter, to assess the benefits of using pre-pricing sales 
literature for the offering process and weigh them against the risk of 
potential liability under Section 12(a)(2) of the Securities Act.

The ability of WKSIs to use pre-filing free writing prospectuses 
and automatic shelf registration will enable them in an overnight 
transaction to “test the waters”, obtain indications of interest, file 
the automatic shelf registration statement, price the offering as part 
of an immediate shelf take down, confirm purchases and announce 
the offering without any preoffering overhang and premature 
announcement to the market, and at the same time comply with their 
obligations under Regulation FD as discussed below.
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supplemental submission of  any free writing prospectus used 
in connection with an offering.

Historical Information on Web Sites

Historical information on an issuer’s web site will not be 
deemed a free writing prospectus if  that historical information is 
separately identified as such and located in a separate section of  
the web site containing historical information.  It will, however, 
become a current offer if  it is incorporated by reference into or 
otherwise included in a prospectus for the offering or otherwise 
used or referred to in the offering. 

Media Publications

Media publications such as published articles, television or radio 
broadcasts or advertisements that have resulted in publicity 
concerning an issuer or an offering have often been treated as gun-
jumping violations pursuant to existing SEC interpretations of  
the gun-jumping provisions.  For this reason, issuers and offering 
participants have been counseled to avoid contact with the media 
and to exclude journalists from road show presentations. 

Under Rule 433, media publications will be treated as permissible 
free writing prospectuses subject to applicable conditions on use.  
The conditions required to be satisfied will depend on whether 
the issuer or other offering participant prepares, or pays for, or 
provides other consideration for, the media publication, or the 
media publication is prepared and published or broadcast by 
persons in the media not affiliated with or paid by, the issuer or 
offering participant.  If  an issuer or other offering participant 
prepares or pays for the preparation, publication or dissemination 
of, or uses or refers to, a published article, television or radio 
broadcast or advertisement, it will have to satisfy the conditions 
to the use of  any other free writing prospectus of  the issuer or 
such offering participant at the time of  publication or broadcast.  
Since a statutory prospectus must precede or accompany the 
communication, non-reporting and unseasoned issuers will not 
be able to prepare or pay for published or broadcast written 
advertisements concerning the issuer, its securities or the offering.  
In the case of  WKSIs and seasoned issuers any such media 
publication will be permissible as long as the registration 
statement has been filed and the communication is filed with the 
SEC no later than the date of  publication or broadcast.  In the 
case of  all issuers, if  the free writing prospectus is prepared and 
published or broadcast by persons in the media business that 
are unaffiliated with the issuer or another offering participant,14 
and the media publication is not paid for by the issuer or other 
offering participant, then its use will not be conditioned on prior 
or simultaneous delivery of  a statutory prospectus although 
(except for an offering by a WKSI) the registration statement 
must be on file with the SEC.  

The filing condition applicable to free writing prospectuses 
also applies to media publications recquired to be filed and 

will be satisfied if  the filing is made within four business days 
after the issuer or other offering participant becomes aware 
of  its publication or first broadcast.  The filing condition can 
be satisfied by filing of  (i) the media publication, (ii) all of  the 
information provided to the media in lieu of  the publication, 
and (iii) a transcript of  the interview or similar materials that the 
issuer or offering participant provided to the media, provided 
that all the information provided is filed.  Filing is not required if  
the substance of  the written communication has been previously 
filed.  The issuer or offering participant may also file information 
that the issuer reasonably believes is necessary to correct 
information provided in the media publication.

Regulation FD Amendments; New Communication Rules 
Interaction with Regulation FD

 Regulation FD, the SEC’s regulation prohibiting 
selective disclosure of  material nonpublic information to certain 
capital markets participants, currently provides an exemption for 
disclosure made “in connection with” certain specified registered 
public offerings.  The SEC has amended the exemption by 
replacing the general “in connection with” language (which was 
susceptible to varying interpretation) with specifically enumerated 
kinds of  disclosures that would be excepted from Regulation FD 
as follows:

• a registration statement filed under the Securities Act, 
including a prospectus contained therein; 

• a free writing prospectus used after filing of  the registration 
statement for the offering and satisfying the requirements of  
Rule 433, or a communication falling within the exception 
to the definition of  prospectus contained in clause (a) of  
Securities Act Section 2(a)(10); 

• any other Section 10(b) prospectus; 

• a notice permitted by Securities Act Rule 135; 

• a communication permitted by Securities Act Rule 134; and 

Practice Points

Issuers and offering participants are no longer required to avoid all 
contact with the media or to exclude journalists from road shows 
provided that they are prepared to satisfy the free writing prospectus 
filing requirement.

Control over the giving of media interviews will still be important 
given the four business day filing requirement and the fact that as 
free writing prospectuses they will be subject to potential liability 
under Section 12(a)(2) of the Securities Act.
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• an oral communication made in connection with the 
registered offering after filing of  the registration statement 
for the offering under the Securities Act.15 

Communications, even the liberalized communications permitted 
under the reforms, not contained in the enumerated list of  
exceptions are subject to Regulation FD.  Rule 163A (providing 
a 30-day bright-line exclusion from the gun-jumping provisions) 
and Rule 163 (providing for unrestricted pre-filing oral and written 
offers by WKSIs) specifically provide that communications 
exempt from Section 5(c) of  the Securities Act pursuant to the 
safe harbors will not be considered to be in connection with a 
registered offering for purposes of  the registered public offering 
exemption of  Regulation FD.  With respect to unrestricted pre-
filing oral and written offers permitted to be made by WKSIs 
pursuant to Rule 163, the SEC stated that WKSIs must comply 
with the provisions of  Regulation FD with regard to the Rule 
163 safe harbor communications to which Regulation FD would 
apply.  While the SEC did not elaborate as to what kind of  pre-
filing offer communications were subject to Regulation FD, it did 
cite to recent enforcement actions involving trading on the basis 
of  inside information, including with respect to the existence 
of  private investment in public equity (PIPE) offerings.16  This 
suggests that private communication of  pre-filing offers, orally or 
through the use of  a free writing prospectus (which necessarily 
discloses the existence of  the proposed offering) can give rise to 
selective disclosure compliance concerns under Regulation FD, as 
is the case with PIPEs offerings privately marketed prior to public 
announcement of  the offering.

IV. The Registration Process

Automatic Shelf Registration for WKSIs

The SEC has revised its Form S-3 registration statement form 
to provide for automatic shelf  registration for primary and 
secondary offerings by WKSIs (other than in connection with 
business combination transactions or exchange offers). An issuer 
can file an automatic shelf  registration statement if  it meets the 
eligibility criteria as a WKSI on the initial filing date.  Thereafter, 
eligibility is determined at the time of  each Section 10(a)(3) 
update.  If  an issuer is no longer eligible to use an automatic shelf  
registration statement at the time of  determination, it must either 
amend by post effective amendment its registration statement on 
to the registration statement form that it is then eligible to use or 
file a new registration statement on that form.  

All automatic shelf  registration statements and post-effective 
amendments thereto will become effective immediately upon 
filing, and the issuer is not permitted to defer effectiveness.17 
Other benefits to an automatic shelf  registration include:
 
• Unspecified/Unallocated Securities.  A WKSI may 

register unspecified amounts of  different specified types of  
securities without indicating whether the securities would be 
sold in primary offerings or secondary offerings on behalf  
of  selling security holders, and without allocating the mix of  
securities registered between the issuer, its eligible majority-
owned subsidiaries or selling security holders.  However, 
an issuer that is a WKSI based only on its registered 
non-convertible security issuances can only register on 
an automatic shelf  registration statement non-convertible 
securities unless the issuer is then also a seasoned issuer.

• Simplified Disclosure.  New Rule 430B substantially reduces 
the amount of  information required in the registration 
statement at the time of  effectiveness. 

• Expansion of  Shelf.  An issuer may add classes of  securities 
and eligible majority owned subsidiaries as additional 
registrants to an automatic shelf  registration statement 
after effectiveness by filing a post effective amendment to 
the registration statement at any time before the sale of  
those securities.18 Any such amendment will be effective 
immediately.  Disclosure about the new class of  securities 
can be provided by post-effective amendment, a prospectus 
supplement or an Exchange Act report incorporated by 
reference into the registration statement.

• Presumption of  Correct Form.  An automatic shelf  
registration statement will be deemed filed on the proper 
form unless the SEC (through the Division of  Corporation 
Finance) notifies the issuer after filing of  its objection to 
the use of  the form.  After receipt of  a notice of  objection, 
the issuer cannot proceed with subsequent offerings unless 

Practice Point

Issuers and their agents have struggled with the dilemma of how 
to proceed with a PIPEs offering, balancing the issuer’s desire to 
avoid prematurely announcing the PIPE  transaction and the issuer’s 
obligation to comply with Regulation FD.  Certain procedures 
are followed as a means of assuring Regulation FD compliance.  
For example, commitments of confidentiality with respect to the 
proposed offering are requested or alternatively prospective investors 
are advised of the transaction in general terms without identifying 
the issuer and if there are sufficient indications of interest, the deal 
is priced, trades are confirmed and public announcement is made 
overnight before the market opens the next day.  Similar steps in 
an overnight automatic shelf registered public offering by a WKSI 
would assure compliance with Regulation FD.
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it amends the registration statement to the proper form, or 
otherwise resolves the issue with the SEC.  Securities sold 
under an automatic shelf  registration statement prior to the 
notification will not have been sold in violation of  Section 5 
of  the Securities Act.

• Duration.  An issuer will be prohibited from issuing 
securities off  of  an automatic shelf  registration statement 
that is more than three years old; however, so long as 
eligibility is maintained, the issuer may file a new automatic 
shelf  registration statement every three years that will be 
effective immediately.  Furthermore, any unused fees paid 
or unsold securities registered and fees paid attributable 
to those registered securities under the old registration 
statement will be carried forward to the new registration 
statement so that securities offerings under the registration 
statement can proceed uninterrupted. 

Changes to Shelf Registration Process

The SEC reforms also include changes to the operation of  the 
shelf  registration system under the Securities Act generally.

• Offerings for which Information may be Omitted from 
a Base Prospectus.  Rule 430B provides that primary 
offering shelf  eligible and automatic shelf  issuers may omit 
specified information from the base prospectus used in the 
following types of  offerings:

 offerings pursuant to automatic shelf  registration 
statements;

 immediate, delayed and continuous primary offerings 
by primary offering shelf  eligible issuers;

 secondary offerings for the resales of  securities; and 
 certain offerings of  mortgage-backed securities.

• Omission of  Certain Information from Base Prospectus.  
Under new Rule 430B, in an automatic shelf  registration 
statement, a WKSI may omit more information from 
the base prospectus than is currently permitted for shelf  
offerings.  The types of  information that may be omitted 
from the base prospectus include:

 whether the offering is a primary or secondary 
offering;

 the description of  the securities to be offered, other 
than an identification of  the name or class of  the 
securities;

 the name of  any selling security holders; and
 the disclosure regarding any plan of  distribution.

The SEC staff  has stated that such an automatic shelf  
registration statement can be no more than two pages with 
one page that lists any wholly owned subsidiary relying on 

the shelf  registration, the types of  securities being registered 
and the filings incorporated by reference, and a second 
signature page.

In addition to omitting the above information, a prospectus 
filed by a seasoned issuer as part of  a resale registration 
statement may omit the identities of  the selling security 
holders and the amount of  securities registered on their 
behalf  if:19  

 the initial offering of  the securities (or securities 
convertible into such securities) has been completed;

 the securities (or securities convertible into such 
securities) were issued and outstanding prior to the 
original date the resale registration statement was filed; 
and

 the registration statement refers to unnamed selling 
security holders in a generic manner by identifying the 
initial offering transaction in which the securities were 
sold.

Information omitted from a base prospectus pursuant to 
Rule 430B may subsequently be included in the prospectus 
by:

 filing a post-effective amendment to the shelf  
registration statement;

 filing a prospectus supplement pursuant to Rule 424(b); 
or 

 including the information in a current or periodic 
report filed pursuant to the Exchange Act, provided 
that (i) the information is incorporated by reference 
into the prospectus; and (ii) the issuer files a form of  
prospectus identifying the current or periodic report 
incorporated by reference into the prospectus.

• Date of  Inclusion of  a Prospectus Supplement in a 
Registration Statement.  Rule 430B and Rule 430C, which 
are, respectively, applicable to offerings to which Rules 430A 
and 430B do not apply, provide that information contained 
in a prospectus supplement is deemed to be a part of  the 
registration statement to which the prospectus supplement 
relates.  Under these rules, information contained in a 
prospectus supplement is deemed to be a part of  the 
registration statement as follows:

 information contained in a prospectus supplement 
filed other than in connection with a shelf  takedown, 
is part of  the registration statement as of  the date the 
prospectus supplement is first used;20  and

 information contained in a prospectus supplement filed 
in connection with a shelf  takedown, is part of  the 
registration statement as of  the earlier of  the date the 
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prospectus supplement is first used and the date of  the 
first sale of  securities. 

• Pay-as-you-go Filing Fees.   An issuer may pay filing fees 
under a “pay as you go” system.  The triggering event for a 
required fee payment is solely the taking down of  securities 
off  the shelf  as calculated on a prospectus supplement or 
post effective amendment filed at the time of  the takedown.  
The amended rules permit an issuer to cure a failure to pay 
a fee timely if  the issuer has made a good faith effort to pay 
the fee timely and then pays the fee within four business 
days of  the original fee due date.

Rule 430B and Section 11 Liability 

With the adoption of  Rule 430B, the SEC codified its position 
that a prospectus supplement filed to update an effective shelf  
registration statement is subject to liability under Section 11 of  
the Securities Act.  See the discussion under the caption “VI. 
Impact on Securities Act Liability” below.  

Amendments to Rule 415

Rule 415 was amended to remove the restriction that an issuer 
could register only the amount of  securities that it reasonably 
expected to be offered or sold within two years from the effective 
date of  the registration statement.  Under the amended rule, shelf  
registration statements for continuous offerings commenced 
promptly or Form S-3 or Form F-3 registered delayed or 
continuous primary offerings (such as unallocated universal shelf  
registration statements) may be used for three years following 
the date they are declared effective.  After three years, the issuer 
must file a new shelf  registration statement, and unsold securities 
and unused fees may be carried forward to the new registration 
statement.  Until the earlier of  six months following the expiration 
of  three year period or the effective date of  a new registration 
statement, a shelf  registration statement may continue to be used 
for offerings begun prior to the end of  the three year period.

The amendments to Rule 415 also permit primary offerings to 
occur immediately after the effectiveness of  the shelf  registration 
statement, thus eliminating previous concerns that the immediate 
takedown would be viewed as a sham shelf  offering by the SEC.  

Additionally, the amendments removed the restrictions on “at-
the-market” offerings of  equity securities for primary offering 
shelf  eligible issuers.  Such issuers will no longer be required to 
limit such offerings to 10% of  the non-affiliate public float and to 
name the underwriter in the base prospectus for such offerings.  

Expanded Use of Incorporation by Reference to Forms S-1 and F-1; 
Elimination of Forms S-2 and F-2

Under the new rules an issuer that (i) has filed at least one annual 
report under the Exchange Act, (ii) is current in its Exchange 
Act filings and (iii) makes its Exchange Act filings available on 
its website, may incorporate its previously filed Exchange Act 
reports into its Form S-1 or Form F-1.21 However, the new rules 
do not permit the incorporation by reference of  the issuer’s 
Exchange Act reports filed after the registration statement 
has been declared effective (i.e., “forward incorporation by 
reference”), and the SEC staff  has stated that after effectiveness 
any such incorporation of  newly filed Exchange Act report must 
be accomplished through a post-effective amendment and not 
through a sticker filed under Rule 424(c).  

Because the SEC expanded the ability of  issuers using Forms S-1 
and F-1 to incorporate by reference, the SEC viewed Forms S-2 
and F-2 as superfluous and consequently eliminated such forms. 

“Access Equals Delivery” Prospectus Delivery Reforms

Recognizing that updates in technology have fundamentally 
changed the securities offering and distribution process, the 
SEC has adopted an “access equals delivery” model for final 
prospectus delivery.  Under this model, investors are presumed 
to have access to the Internet, and issuers and intermediaries 
can satisfy their prospectus delivery requirements if  the filings or 
other documents are posted on a web site.  As adopted, the new 
and amended rules will:

• eliminate the existing link between delivery of  the final 
prospectus and delivery of  a written confirmation of  sale;

• provide that the obligation to have a final prospectus 
precede or accompany a security delivered for sale can be 
satisfied by filing the final prospectus with the SEC within 
the time period provided by Rule 424(b);

• permit written notices of  allocations; and

• permit the prospectus delivery obligations in dealer 
transactions during any prospectus delivery period and in 
broker or dealer transactions on exchanges, facilities of  
exchanges, and alternative trading systems to be satisfied if  
the final prospectus has been or will be filed with the SEC.

Under new Rule 172(b) adopted by the SEC, a final prospectus 
will be deemed to precede or accompany a security delivered 

Practice Point

A WKSI’s ability to file a two page automatic shelf registration for 
which it can defer disclosure as to whether it will cover a primary 
offering or a secondary offering, the description of the securities 
to be offered and the plan of distribution will streamline its shelf 
registration process and provide it with flexibility to pursue public 
and private offerings with little or no risk of disparate pricing as a 
result of investor trading liquidity concerns.
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for sale for purposes of  Section 5(b)(2) of  the Securities Act as 
long as the final prospectus meeting the requirements of  Section 
10(a) of  the Securities Act is filed or the issuer will make a good 
faith and reasonable effort to file it with the SEC as part of  the 
registration statement within the required timeframe pursuant 
to Rule 424.  A related new rule, Rule 173, provides that the 
issuer (or each underwriter or dealer participating in a registered 
offering) must provide to each purchaser from it, not later than 
two business days after completion of  sale, a copy of  the final 
prospectus or, in lieu of  the final prospectus, a notice providing 
that the sale was made pursuant to a registration statement or in a 
transaction in which a final prospectus would have been required 
to have been delivered in the absence of  Rule 172.  A purchaser 
may request a copy of  the final prospectus if  one has not been 
sent.

The SEC declined to extend the “access equals delivery” model 
to the delivery of  preliminary prospectuses because of  the 
importance the SEC places on giving potential investors the 
information contained in the preliminary prospectuses.  In 
addition, “access equals delivery” will not be available for certain 
types of  offerings, including offerings made pursuant to Form 
S-8, business combination transactions and exchange offers, 
nor will it be available for offerings by registered investment 
companies or business development companies.

Issuers who make a good faith and reasonable effort to file the 
final prospectus within the time period required by Rule 424 
will have the ability to cure such failure by filing the prospectus 
as soon as practicable after discovery of  the failure to file.  
Prospectuses that are not timely filed would be filed under a new 
paragraph (b)(8) of  Rule 424.

New Rule 172(a) provides an exemption from Securities Act 
Section 5(b)(1) allowing written confirmations and notices of  
allocation to be sent after the effectiveness of  a registration 
statement without the need to have such communications 
accompanied or preceded by a final prospectus, so long as the 
registration statement is effective and conditions with respect to 
the filing or good faith efforts to the final prospectus discussed 
above have been satisfied.  The notices of  allocation may include 
the name of  the securities, the CUSIP number, the amount 
allocated to the customer, the price of  the securities, and the 
date or expected date of  settlement and information incidental 
thereto.

Amendments were also made to the prospectus delivery 
requirements for transactions taking place on an exchange or 
through a registered trading facility, and for transactions in 
the aftermarket during the prospectus delivery period after 
the effectiveness of  a registration statement.  For transactions 
effected by brokers or dealers on a registered exchange, through 
a trading facility or a registered national securities association, 
or through a registered alternative trading system, such brokers 

or dealers will be deemed to satisfy their prospectus delivery 
requirements under Section 5(b)(2) of  the Securities Act with 
regard to transactions if:

• the issuer has filed or will file the final prospectus with the 
SEC;

• securities of  the same class as the securities that are the 
subject of  the transaction are trading on that exchange or 
through that trading facility or alternative trading system;

• the registration statement relating to the offering is effective 
and not the subject of  a stop order; and

• neither the issuer nor any underwriter or participating dealer 
is the subject of  a pending proceeding under Section 8A of  
the Securities Act in connection with the offering.

With respect to securities purchased in the aftermarket, Rule 
174 has been amended to provide that during the post-effective 
prospectus delivery period, dealers can rely on Rule 172 to satisfy 
any aftermarket delivery obligations, other than for transactions 
in the securities of  blank check companies.

 
V. Additional Exchange Act Disclosures

Risk Factor Disclosure

The SEC reforms added a new item requiring risk factor 
disclosure (of  the same type required in Securities Act registration 
statements) in annual reports on Form10-K and Exchange Act 
registration statements on Form 10.  The risk factor disclosure 
must be written in the same “plain English” format as required 
in Securities Act registration statements.  An issuer’s quarterly 
reports must reflect material changes to the risk factor disclosure 
contained in the issuer’s annual report; the SEC discourages  
unnecessary restatement or repetition of  risk factors in quarterly 
reports.  This new disclosure requirement will not apply to Forms 
10-KSB, Form 10-SB or Form 40-F, or to asset-backed issuers.

Disclosure of Unresolved Staff Comments

The SEC acknowledged that some of  the procedural changes 
adopted by the SEC reforms may eliminate some of  the 

Practice Point

The ability of underwriters and dealers to send written confirmations 
without having to wait for the delivery of a sufficient supply of 
printed final prospectuses should permit underwriters and issuers 
to price transactions without great concern as to the logistics of 
printing and delivering prospectuses.
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incentives issuers have to respond to and resolve comments in 
their Exchange Act reports in a timely manner.  In particular, 
WKSIs will not be subject to the possibility that the effectiveness 
of  a registration statement could be delayed while SEC staff  
comments are being resolved.  Therefore, all WKSIs and 
accelerated filers must disclose in their annual reports written 
comments that the SEC has made in connection with their 
Exchange Act reports that (i) the issuer believes are material, (ii) 
were made more than 180 days before the end of  the fiscal year 
covered by the report, and (iii) remain unresolved as of  the date 
of  the filing of  the Form 10-K.

VI. Impact on Securities Act Liability    

Trade-off between More Flexibility and Greater Potential 
Liability

As seen last year with the Google founders’ pre-IPO Playboy 
magazine interview, the SEC has treated certain pre-filing and 
post filing communications as illegal offers or prospectuses in 
violation of  Section 5 of  the Securities Act.  As discussed above, 
the SEC reforms provide new safe harbors pursuant to which 
certain previously problematic communications will no longer 
be treated as gun-jumping violations, thereby eliminating the risk 
of  liability for noncompliance with Section 5 and, among other 
things, encouraging greater use of  communications outside of  
the statutory prospectus.  However, in the case of  a free writing 
prospectus (including an electronic road show considered an 
offer) used by an issuer or other offering participant, there is a 
trade off  – risk of  liability under Section 12(a)(2)22 for deficient 
disclosure. Such exposure to liability under Section 12(a)(2) would 
be in addition to the ever-present risk of  liability under Rule 
10b-5 under the Exchange Act, the SEC’s catch-all anti-fraud 
provision that applies to any securities transaction, but requires 
proof  of  scienter (intentional or reckless conduct) and reliance 
to prevail.  Under Section 12(a)(2), an investor who purchases 
securities by means of  a prospectus or oral communication 
containing a material misstatement or omission can prevail on a 
claim if  the seller does not prove he did not know or could not 
have known of  the misstatement or omission in the exercise of  
reasonable care of  the disclosure deficiency, a significantly lower 
standard of  liability than the standard under Rule 10b-5.  The 
SEC’s intention to impose Section 12(a)(2) liability is clear since 
new Rule 433 deems a free writing prospectus for purposes of  
considering it a prospectus “to be public, without regard to its 
method of  use or distribution, because it is related to the public 
offering of  securities that are the subject of  a filed registration 
statement,” language that directly addresses the Supreme Court’s 
decision in Gustafson.23  

Sections 11, 12(a)(2) and 17(a)(2) Liability

The SEC’s reforms include other significant revisions to the 
regulatory framework under which participants in registered 

public offerings may incur liability under Sections 11,24 12(a)(2) 
and 17(a)(2)25 of  the Securities Act.  Under the current framework, 
civil claims for losses caused by disclosure deficiencies may be 
asserted under Sections 11 and 12(a)(2) and the SEC can bring 
enforcement proceedings for violations of  Section 17(a)(2).  
Under Section 11, an issuer would be subject to liability for 
material misstatements or omissions affecting any part of  the 
registration statement at the time such part became effective 
whereas an underwriter would be subject to liability for such 
disclosure deficiencies that exist at the time it was engaged in 
connection with the offering.  A prospectus supplement filed 
under Rule 424(b) to effect a shelf  takedown is not part of  the 
registration statement as of  the effective date and previously 
it could be argued that liability under Section 11 did not exist 
for deficient disclosure in the prospectus supplement.  New 
Rule 430B makes it clear that prospectus supplements and the 
information contained therein are deemed part of  and included 
in the registration statement as of  the earlier of  first use or 
contract of  sale, and shall be deemed for the issuer and any 
underwriters at the time only a new effective date for purposes 
of  Section 11 liability.  This codifies the SEC’s previously stated 
view that Section 11 liability exists for materially deficient 
prospectus supplements and otherwise re-sets for issuers and 
underwriters the effective date for purposes of  the three year 
statute of  limitations for claims brought under Section 11.  This 
rule effectively eliminates the discrepancy in the treatment of  
issuers and underwriters with respect to the disclosure against 
which compliance with Section 11 will be judged because the 
filing of  the prospectus supplement to affect a shelf  takedown 
will generally coincide with the time the underwriter is engaged 
in connection with the offering.  

A free writing prospectus is not part of, or included in, a 
registration statement and therefore is not subject to Section 11 
liability.

Definition of Time of Sale

The SEC also addressed in the reforms what it characterized as 
the discrepancies in time between the contract of  sale on one 
hand and the later time of  the availability of  the final prospectus 
on the other hand.  The SEC observed as a regulatory concern 
the fact that the final prospectus available and delivered after the 
time of  sale (i.e., when the purchase is confirmed after pricing) 
does not necessarily address the investor’s receipt of  information 
at the time of  sale.  In response to this regulatory concern, 
the SEC issued an interpretation and adopted new Rule 159, 
which provide that, for purposes of  determining liability under 
Section 12(a)(2) and Section 17(a)(2) “at the time of  sale,”26 any 
information conveyed to the purchaser only after the time of  sale 
will not be taken into account.  Stated differently, the availability 
or delivery of  the final prospectus after trades are confirmed has 
no legal effect upon an issuer’s or other offering participant’s 
compliance with Sections 12(a)(2) and 17(a)(2).
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Acknowledging concerns over the potential for increased risk of  
liability associated with taking advantage of  the communications 
reforms–for example by using prospectuses that permissibly 
omit line-item required information or free writing prospectuses 
(not preceded or accompanied by a prospectus) that contain 
substantially reduced information–the SEC issued interpretive 
guidance under Sections 12(a)(2) and 17(a)(2) intended to address 
those concerns.  To that end, as discussed above, the SEC 
clarified in its interpretation that Sections 12(a)(2) and 17(a)(2) 
of  the Securities Act do not require that oral statements or the 
prospectus or other communications contain all information 
called for under the line-item disclosure rules or otherwise 
contain all material information.  This means that an issuer’s or 
offering participant’s compliance will be based on whether the 
communication (such as an free writing prospectus) itself  includes 
a material misstatement or omits material information that is 
necessary to make the communication, under the circumstances 
in which it is made, not misleading.  Liability will not be based on 
the mere omission of  required prospectus information, but rather 
on an omission of  material information as a result of  which the 
information conveyed in the communication is misleading.  The 
SEC’s interpretation as embodied in Rule 159 provides comfort 
for the use of  free writing prospectuses without more, rendering 
invalid claims of  violations based on the failure to precede or 
accompany such communication with an available fully line-item 
compliant prospectus.

Liability of Issuers as “Seller” under Section 12(a)(2)

The SEC also addressed what is characterized as unwarranted 
uncertainty as to issuer liability as a “seller” under Section 
12(a)(2) for issuer information in registered public offerings.  
The SEC observed that when an issuer registers securities in a 
primary offering, the registration covers the offer and sale of  
the securities to the public and that its actions in preparing and 
filing the prospectus contained in the registration statement or 
engaging in other communications that are offers made by or 
on behalf  of  or used or referred to by the issuer can be viewed 
as soliciting purchases of  the registered securities.  The SEC 
therefore adopted new Rule 159A which provides that an issuer 
in a primary offering will be a seller and will be considered to 
offer and sell securities to a purchaser in the initial distribution 
of  the securities for purposes of  Section 12(a)(2), regardless 
of  the form of  underwriting arrangement, as to the following 
communications: (a) a preliminary prospectus or prospectus, (b) 
a free writing prospectus prepared by or on behalf  of  the issuer 
or used or referred to by the issuer (i.e., an issuer free writing 
prospectus), (c) the portion of  any other free writing prospectus 
containing issuer information about the issuer or its securities 
(i.e., issuer information) and (d) any other communications that 
is an offer in the offering made by the issuer.27 The exclusion 
from forgoing list of  a free writing prospectus prepared by or 
on behalf  of  or used by other offering participants, such as 
underwriters and dealers, that does not contain issuer information 

should not lead to the conclusion that the use of  such a free 
writing prospectus by other offering participants does potentially 
subject the issuer to liability under Section 12(a)(2).  As noted 
above, Rule 430 deems any free writing prospectus, including 
those prepared and used by underwriters and dealers not required 
to be filed, to be a public prospectus and therefore, since issuers 
are excluded from the provisions of  Rule 159A that eliminate 
cross liability for free writing prospectuses of  other offering 
participants, as discussed above, there remains a risk that an issuer 
may be determined to be a “seller” subject to liability for a free 
writing prospectus prepared by or on behalf  of  or used by other 
offering participants.

Cross Liability under Section 12(a)(2)

To address concerns as to cross liability for free writing 
prospectuses used by an issuer or other offering participant, 
the SEC included in new Rule 159A provisions that define “by 
means of ” for purposes of  Section 12(a)(2) of  the Securities 
Act.  Under these provisions, an offering participant other than 
the issuer shall not be considered to offer or sell securities by 
means of  a free writing prospectus as to a purchaser unless 
the offering participant (a) used or referred to the free writing 
prospectus in offering or selling the securities for the purchaser, 
(b) offered or sold securities to the purchaser and participated in 
the planning for the use of  the free writing prospectus by other 
offering participants and such free writing prospectus was used or 
referred to in the offering and selling securities to the purchaser 
by such other offering participants or (c) was required to file the 
free writing prospectus (as in the case of  a free writing prospectus 
that is the subject of  broad unrestricted dissemination).  Other 
provisions of  Rule 159A provide that a person will not be 
considered to offer or sell securities by means of  a free writing 
prospectus solely because another person has used or referred 
to it or filed it with the SEC.  In effect, an offering participant 
other than the issuer will not be subject to cross liability under 
Section 12(a)(2) for a free writing prospectus prepared or used 
by other offering participants as long as it had no involvement in 
the preparation of  and did not use or refer to such free writing 
prospectus.

Practice Point

While a final prospectus that has been amended to correct a 
disclosure deficiency in a preliminary prospectus will eliminate 
the potential for Section 11 liability, the corrected disclosure will 
have no legal effect on an offering participant’s Section 12(a)(2) 
liability unless the final prospectus is delivered to the investors or 
the corrected disclosure is conveyed to the investors in some other 
manner before or at the time of sale.  The SEC has warned that 
post-transaction disclosure to cure a pre-sale disclosure deficiency 
will not be acceptable.
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Notes:

1. The SEC declined to change the dollar amounts of the thresholds from those in the proposals.  However, the staff of the Division of Corporation Finance and Office 
of Economic Analysis were directed to undertake a study in three years after the full implementation of the rules as to the operation of the definition of WKSIs.   
2. Under SEC staff interpretations, the prospectus is considered stale as of a date 16 months from the date of the audited financial statements included therein.  In the 
case of Forms S-3 and F-3, the update is not required to be made by post-effective amendment; rather, it is generally made when the most recently completed fiscal 
year end audited financial statements are timely filed on the Form 10-K or 20-F annual report due date.
3. Voluntary filers, in many cases, continue to file reports with the SEC after reporting obligations have been suspended under Section 15(d) of the Exchange Act 
pursuant to the terms of indentures governing debt securities issued in registered exchange offers following initial placement under Rule 144A under the Securities 
Act.
4. The information contained in the communication must be “regularly released”, which is satisfied if the issuer has previously released or disseminated the same type 
of information in the ordinary course of its business, and the release or dissemination is consistent in material respects in timing, manner and form with the issuer’s 
past release or dissemination of the information.  There is no minimum time period to satisfy the “regularly released” element of the safe harbors, and even one prior 
release or dissemination could establish the track record.    
5. The safe harbor is unavailable for offerings by blank check companies or shell companies, or for penny stock offerings.
6. As noted below, the potential liability under Section 12(a)(2) of the Securities Act for both oral communications and written communications is identical.
7. The SEC noted that the forms of media described in the definition encompass the forms of media addressed in SEC Release, Use of Electronic Media, Release No. 
33-7856 (Apr. 28, 2000).
8. Electronic road shows to date have proceeded in reliance on a series of no-action letters granted by the SEC staff.  The use of electronic road shows is now permitted 
without many of the conditions required by the no-action letters.  The electronic road show no-action letters for registered public offerings will be withdrawn as of 
December 1, 2005.
9. Bona fide written electronic road show is defined in Rule 433 as “a written communication transmitted by graphic means that contains a presentation by one or 
more officers of the issuer or other persons in an issuer’s management and, if the issuer is using more than one road show that is a written communication, includes 
discussion of the same general areas of information regarding the issuer, such management, and the securities being offered as such other issuer road show or road 
shows for the same offering that are written communications.”
10. The SEC clarified that a base prospectus included in an effective shelf registration statement that omits information is not a final prospectus that meets the 
requirements of Section 10(a).
11. For shelf registration offerings, the statutory prospectus can be the base prospectus.
12. The “no conflict” language is a change from the “inconsistent” language in the proposed rules, and provides greater clarity that the information in the free writing 
prospectus can differ from, or be in addition to, the information in the registration statement so long as it does not conflict with that information.
13. The filing condition under this provision of Rule 433 will not be satisfied by the timely filing of a prospectus supplement under Rule 424.
14. Issuers in the media business may rely on the unaffiliated media condition if the media issuer (i) is the publisher of a bona fide newspaper, magazine or financial 
publication of general or regular circulation or bona fide broadcaster of news, (ii) has established policies and procedures for the independence of its content from the 
offering activities of the issuer, and (iii) publishes or broadcasts the communication in the ordinary course.
15. The amendments to Regulation FD also provide that secondary offerings will be excluded from Regulation FD if the offering also includes a registered capital 
formation transaction for the account of the issuer.
16. See Hilary L. Shane, Lit. Rel. 19227 (May 18, 2005); SEC v. Hilary L. Shane, Civ. Action No. 05 CIVIL 4772 (S.D.N.Y.). See also Guillaume Pollet, Lit. Rel. 19199 
(Apr. 21, 2005); SEC v. Guillaume Pollet, Civ. Action No. 05-CV-1937 (SLT/RLM) (E.D.N.Y.) These cases suggest that the fact that the issuer is contemplating a PIPE 
offering may itself constitute material non-public information, a compliance concern that would equally extend to pre-filing offers made by WKSIs with respect to a 
potential registered offering.
17. As with other delayed shelf registration statements, the issuer will be considered to be in registration or offering its securities only when it offers securities in a 
takedown off its registration statement.  WKSIs may continue to file a registration statement on any other form for which they are eligible if they wish to delay the 
effective date of a registration statement.
18. If a WKSI adds a class of debt securities or guarantees securities on its registration statement, in addition to the post-effective amendment the issuer must also 
qualify all appropriate indentures under the Trust Indenture Act of 1939.
19. This provision is not available to an issuer who is or during the past three years was (i) a blank check company, (ii) a shell company or (iii) an issuer in a offering 
of penny stock.
20. The release reiterates the SEC’s position that the date that a prospectus supplement is “first used” is not the date that the prospectus supplement is given to 
a purchaser in connection with a sale.  Rather, it is the date that the prospectus is available to the managing underwriter, syndicate member or any prospective 
purchaser.
21. This provision is not available to an issuer who is or during the past three years was (i)  a blank check company, (ii) a shell company or (iii) an issuer in a offering 
of penny stock.
22. Section 12(a)(2) provides that “[a]ny person who offers or sells a security  . . ., by the use of any means or instruments of transportation or communication 
in interstate commerce or of the mails, by means of a prospectus or oral communication, which includes an untrue statement of a material fact or omits to state a 
material fact necessary in order to make the statements, in the light of the circumstances under which they were made, not misleading (the purchaser not knowing 
of such untruth or omission), and who shall not sustain the burden of proof that he did not know, and in the exercise of reasonable care could not have known, of 
such untruth or omission, shall be liable, .   .   . , to the person purchasing such security from him, who may sue either at law or in equity in any court of competent 
jurisdiction, to recover the consideration paid for such security with interest thereon, less the amount of any income received thereon, upon the tender of such security, 
or for damages if he no longer owns the security.
23. Gustafson v. Alloyd Co., 513 U.S. 561 (1995) in which the Supreme Court ruled that the term prospectus meant a document relating to a public offering by an 
issuer or its controlling shareholders.
24. Section 11(a) provides that “[i]n case any part of the registration statement, when such part became effective, contained an untrue statement of a material fact or 
omitted to state a material fact required to be stated therein or necessary to make the statements therein not misleading, any person acquiring such security (unless it 
is proved that at the time of such acquisition he knew of such untruth or omission) may, either at law or in equity, in any court of competent jurisdiction, sue,” among 
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others, the issuer, directors, underwriters and experts and under Section 11(e) recover damages.
25. Section 17(a)(2) provides that it shall be unlawful for any person in the offer or sale of any securities by the use of any means or instruments of transportation or 
communication in interstate commerce or by the use of the mails, directly or indirectly...to obtain money or property by means of any untrue statement of a material 
fact or any omission to state a material fact necessary in order to make the statements made, in the light of the circumstances under which they were made, not 
misleading.
26. The SEC pointed out that Section 12(a)(2) applies to oral communications and prospectuses and Section 17(a)(2) applied to statements at other times and both 
apply to “offers” as well as sales
27. The SEC expressly did not address the status of the issuer as seller in a registered resale offering by selling security holders.
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