
Wind Energy Gets Potential Boost From FERC 
by Bill Scharfenberg and Jennifer Hong

On April 14, 2005, the Federal Energy Regulatory 
Commission (“FERC”) issued a Notice of Proposed 
Rulemaking (“NOPR”) that seeks to encourage the 
development of more wind energy by significantly 
reducing the generation imbalance penalties many 
intermittent resources face.  Currently, most inter-
mittent generators are held to the same exacting 
scheduling requirements as dispatchable genera-
tors, even though weather-dependent intermittent 
generators have a limited ability to predict and 
control their output.  The NOPR proposes an 
hourly bandwidth of +/- 10 percent (with a 2 mega-
watt (“MW”) minimum) within which intermit-
tent resources would only be required to pay the 
transmission provider’s system incremental cost at 
the time of the deviation.  Outside that bandwidth 
a modest 10 percent penalty would apply to both 
over- and under-deliveries.  The NOPR, by sub-
stantially reducing generator imbalance penalties 
for intermittent resources, should encourage invest-
ment in new projects as well as increase the load 
factor of existing projects.  FERC has requested 
comments on the NOPR and such comments 
should be submitted within 30 days.

Generator Imbalance

Generator imbalance is simply the difference 
between the scheduled and actual delivery of 
energy from a generator.  Although FERC did not 
establish specific standards for generation imbal-
ance when it promulgated its pro forma Open 
Access Transmission Tariff (“OATT”) under Order 
No. 888, FERC did comment that generators 
should be able to deliver scheduled hourly energy 
with precision and expressed concern about devia-
tions greater than 1.5 percent without a penalty.  
Since, many transmission providers have developed 
generation imbalance requirements applicable to 
all generators scheduling power into their systems.  
Typically, these requirements demand that a gen-
erator closely follow its scheduled power output 
or pay stiff penalties, e.g., $100 per MWh and 
higher for under-deliveries outside a small band-

width.  Penalties are purposely high to discourage 
generators from profiting by scheduling deliveries 
of power that they cannot deliver, only to have 
their under-deliveries subsidized by transmission 
provider or its consumers.  While high generator 
imbalance penalties eliminate this problem and 
are appropriate for dispatchable (primarily fossil 
fuel and nuclear) generators that can control their 
output with precision, wind and other intermittent 
resources that are weather dependent do not have 
the same ability to closely vary their output.  FERC 
has determined that holding intermittent resources 
to the same strict generation imbalance standards 
as dispatchable generators is unjust and unreason-
able because of their limited ability to predict and 
control their output.  The NOPR is FERC’s pro-
posal to change the rules, as they apply to intermit-
tent resources.

Specifics of Proposed Generator Imbalance 
Provisions for Intermittent Resources

The NOPR proposes to exempt intermittent 
resources from being subject to any currently effec-
tive generation imbalance provisions.  Instead, 
FERC proposes to establish a standardized sched-
ule under the Order No. 888 pro forma OATT 
to address generator imbalances created by inter-
mittent resources. Prominent features of the pro-
posal include a significantly wider deviation band-
width and lower penalties than what is typical.  
Specifically, FERC is proposing an intermittent 
generator imbalance bandwidth of +/- 10 percent 
for the amount scheduled to be generated for 
each generating hour, but with a 2 MW minimum 
bandwidth in order to meet the needs of small 
generators.  Therefore, an intermittent generator 
less than 20 MW in size would have an even wider 
bandwidth, e.g., a wind generator with a capacity 
of 10 MW would have a +/- 20 percent bandwidth 
(2 MW / 10 MW).  Very small generators of 2 MW 
and less would have a 100 percent bandwidth and, 
therefore, generation imbalance penalties would 
never apply.
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When actual hourly deliveries by an intermittent genera-
tor fall outside the new bandwidth, FERC proposes that 
the generator pay only 110 percent of the transmission 
provider’s system incremental cost for under-deliveries 
and be paid 90 percent of the transmission provider’s 
system decremental cost for over-deliveries.  Over- and 
under-deliveries within the bandwidth would be priced at 
the transmission provider’s incremental system cost.  In 
proposing these significantly lower penalties than what is 
typical, FERC appears to agree with proponents of wind 
generation that assert the deviation between a wind gener-
ator’s hourly output and its schedule is not influenced by 
the threat of a penalty.  Furthermore, FERC reiterated that 
in accordance with Order No. 888, all transmission cus-
tomers may adjust their schedules up to 20 minutes before 
the hour and any net hourly imbalance calculation will be 
determined from the last accepted schedule.

To prevent gaming and ensure proper incentives, FERC is 
seeking comment on the merits of requiring an evaluation 
of data over a 12 or 24 month time period to identify sys-
tematic or significant deviations or biases in actual genera-
tion as compared to the submitted schedule.

A Boost for Both New and Existing Wind and Other 
Intermittent Energy Projects

If promulgated, the proposed intermittent generator 
imbalance provisions are likely to encourage development 
of new intermittent resources as well as increase the load 
factor of existing projects.  The economics of new projects 
would be enhanced because the risk of paying substantial 
penalties for generator imbalances would be substantially 
mitigated, especially for smaller projects benefiting from 
the 2 MW minimum bandwidth.  Furthermore, with 
a lower generator imbalance penalty risk, intermittent 
resources could be more aggressive in their scheduling of 
energy and thus increase their load factors.  This would 
benefit both new and existing projects.  FERC notes in 

the NOPR that its proposed pricing structure may create 
an incentive for projects to underschedule in an effort to 
reduce exposure to being charged 110 percent of the trans-
mission provider’s system incremental cost.  However, right 
now, generators faced with substantially larger penalties 
for under-deliveries regularly underschedule in an effort to 
mitigate the risk of those penalties.  The proposed penalty 
structure in the NOPR would encourage more aggressive 
scheduling than what is typical now, which would boost 
the efficiency and profitability of existing and new projects. 

Looking Forward

FERC states that the impetus for the NOPR was provided 
by the wind energy industry, but that it seeks to make it 
applicable to any intermittent resources, e.g., run-of-river 
hydroelectric and solar power.  Furthermore, even though 
only a proposal, the NOPR comes in response to a techni-
cal conference held in December 2004 to explore issues 
faced by wind and other intermittent resources and, there-
fore, is likely to already have strong backing by the current 
Commissioners.  Departing Chairman Pat Wood is recog-
nized for his promotion of wind power and this NOPR 
may very well be his swan song.  In any case, the NOPR 
is good news for entities that either own or are looking to 
develop wind and other intermittent generation.

If you would like assistance in preparing comments or need 
any additional information, please do not hesitate to contact 
either Bill Scharfenberg or Jennifer Hong, members of Paul 
Hastings’ Energy Team in the Washington, DC Office.

William P. Scharfenberg 202 551 1731
williamscharfenberg@paulhastings.com

Jennifer L. Hong 202 551 1790
jenniferhong@paulhastings.com
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