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The United States Court of Appeals
for the Fourth Circuit issued an opin-
ion on March 4, 1999 reaffirming the
rule that affirmative action require-
ments apply to all facilities of govern-
ment contractors, not just those par-
ticipating in completion of govern-
ment contracts. While the holding of
Trinity Industries v. Herman does not
represent a departure from existing
law, it underscores the importance of
effective communication and manage-
ment structures for all government
contractors to ensure company-wide
compliance. Communication is par-
ticularly important among different
facilities of the same company to
guarantee compliance with the
requirements.

The Decision
In Trinity, the Fourth Circuit consid-
ered the question of whether the
affirmative action requirements for
federal contractors1 apply to a gov-
ernment contractor’s facility even
when the facility is not involved in
performing government contracts.
The court held that all facilities of
any company with at least 50 employ-
ees and one or more contracts with
the federal government worth at least
$50,000 are subject to the federal
affirmative action reporting require-
ments.

For reasons not clear from the deci-
sion, the Office of Federal Contract

Compliance Programs (“OFCCP”)
notified Trinity Industries, a govern-
ment contractor, that it would be
reviewing its Asheville, North
Carolina facility for compliance with
federal affirmative action require-
ments. Trinity requested an exemp-
tion for the factory on the grounds
that it was in no way involved in the
performance of government con-
tracts. Trinity directed its request to
the Charlotte District Office of the
OFCCP. That office advised Trinity
that it did not have authority to grant
exemptions, and provided the name
and address of the appropriate
authority, the Deputy Assistant
Secretary of Labor. Trinity neither
submitted its request to the correct
authority nor complied with the regu-
lations. The OFCCP filed an admin-
istrative complaint against Trinity to
compel compliance, and the adminis-
trative law judge found in favor of
the OFCCP. After the Administrative
Review Board affirmed, Trinity filed
suit in federal district court, which
granted summary judgment in favor
of the Secretary of Labor. Trinity
appealed to the Fourth Circuit, which
affirmed the decision of the lower
court.2

Implications for Government
Contractors
The rigidity of the current affirmative
action policy for government contrac-

tors makes communication within the
corporate structure essential. The
Trinity case emphasizes the many
potential pitfalls lurking in the affir-
mative action requirements. The law
requires that every “facility” of a gov-
ernment contractor be in compliance,
regardless of whether there is any
relationship between the facilities.
Take as an example a large corpora-
tion that has two subsidiaries, a plant
in Michigan that manufactures auto-
mobile parts and a plant in New
Jersey that manufactures lipstick. The
only connection between the two is
that they are owned by the same cor-
poration. If the Michigan plant takes
a government contract with an
expected value of $50,000 or more to
manufacture turn signals for jeeps,
the plant in New Jersey must either
be in compliance with the OFCCP
requirements or apply for a waiver
within 30 days.

Similarly, the exhaustion of adminis-
trative remedies is crucial. The New
Jersey plant must direct its waiver
application to the Deputy Assistant
Secretary of Labor, appealing any
denial within the agency. Only when
those appeals are exhausted will it
have recourse in the courts.

Autonomy in Operations Does
Not Result in Automatic Waiver
Trinity asserted that the reporting
requirements did not cover its
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Asheville facility.  Arguing that the
Asheville facility (1) is entirely unre-
lated to Trinity’s performance of  its
government contracts, (2) is
autonomous in organization, function
and management, and (3) makes its
own decisions concerning hiring, fir-
ing, discipline, discharges, promotions
and pay increases, Trinity maintained
that the Asheville facility is “not sub-
ject to” the affirmative action require-
ments.

The Fourth Circuit held that there is
no automatic waiver of  the require-
ments for an “autonomous” facility;
the waiver is permissive, and cannot
even be considered until a contractor
initiates the process by making appli-
cation to the Deputy Assistant
Secretary of  Labor.

The court found the authority cited
by Trinity to be unpersuasive.  The
company relied heavily on a 1972
opinion of  the Comptroller General
holding that a separately incorporated
subsidiary of  a government contrac-
tor was not under actual control of
the parent company.  The court
found the comparison inapposite,
since Trinity stipulated that it retains a
high degree of  control over the
Asheville factory, which is not sepa-
rately incorporated.

Exhaustion of Administrative
Remedies Essential
The court also affirmed the district
court’s decision that Trinity had failed
to exhaust its administrative remedies,
as no final agency action on the waiv-
er had been taken.  Trinity contended

that its waiver had been denied by the
district office’s refusal to consider it;
in fact, the court held that since the
waiver had never been denied by any-
one with the authority to do so, that
route remained open for Trinity to
obtain relief.

Conclusion
Although the Trinity case does not
create new law, it does spotlight the
centrality of  communication within
the corporate structure.  Companies
should consider the implications of
the affirmative action requirements
for all their facilities before commit-
ting to government contracts.

If  you would like more information please
contact Ken Willner at (202) 508-9527 or
Jeff Ifrah at (202) 508-9532.

1The requirements are set out in the Rehabilitation Act of  1973, the Vietnam Era Veterans Readjustment Assistance Act of
1974 and Executive Order 11246.
2In 1994, the Eighth Circuit found against Trinity in a similar claim dealing with its Memphis, Arkansas factory.  Trinity argued

there that it should not be required to exhaust its administrative remedies because the OFCCP had a blanket policy of  denying
all waiver requests.
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