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Most courts are reluctant to deprive an
employee, including an executive, of
the right to earn a living, as evidenced
by a plethora of cases refusing to
enforce non-competition agreements
unless they are reasonable in duration,
scope, and geographic reach.

Partly in hopes of avoiding such
limitations, many employers recently
have made stock awards and other
long-term executive incentives subject
to forfeiture if the awardee goes to
work for a competitor. Although this
approach has survived judicial
challenge on occasion (e.g., in at least
two cases involving IBM), the issue still
remained as to whether it would work
in situations in which a non-
competition agreement would be
unenforceable. A few weeks ago, a
district court in New York held that it
was not the case as to yet another IBM
forfeiture provision, a decision which
could cost IBM as much as $6 million.

The court decision began ominously
for IBM, referring to the stock options
and restricted stock that a former
executive had earned “over the course

of his thirty years of employment with
IBM, which IBM withheld, after [the
executive] took up employment with a
competitor.” The court went on to
invalidate the forfeiture provision in
the underlying IBM stock plan, on the
ground that its non-competition
restriction –

•  “is unlimited in time, place and
scope,” and therefore “is unreasonable
on its face”, and

•  effectively bars plan participants
“from accepting employment at
competing companies at any time,
without forfeiting their accrued and
vested benefits.”

This IBM decision may surprise
employers who thought that the
forfeiture provisions in their benefit
plans would not be subject to the strict
standards that apply to non-
competition agreements. Employers
should take a close look at their golden
handcuff arrangements, and modify
any forfeiture restrictions vulnerable to
challenge.
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At first blush, a simple plan
amendment would seem to solve the
problem. Unfortunately, most plans
include a provision making any adverse
change ineffective with respect to a
participant who does not consent to it.
An amendment narrowing a non-
competition provision might be
considered adverse to the participant
because its purpose is to validate an
otherwise unenforceable forfeiture
provision. However, it should not be
hard to obtain consent (e.g., by
including it in a new award).

Although the tarnish on IBM’s
handcuffs could force Big Blue to pay
millions to a disloyal executive, IBM’s
misfortune is a warning to other
employers to polish up their own
golden handcuffs.


